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PREFACE. 

The  purpose   of  this   essay  is   to   trace  the    legislative 
and    judicial   history   of  the    grant  to    Congress   of  the   power 
"to   establish  postoffiees  and  postroads,"  and  to  discuss  the 
constitutionality  of  the   proposals  that   under  this   clause 
federal   control  may  be   extended  over  subjects  not  directly 
within  the  authority   of  Congress.      The   essay  is    thus   one 
in   constitutional   expansion,    and  does   not    consider  the   history 
or  efficiency   of   the  postoffice  as  an  administrative   depart- 
ment  of   the   government.      To  this   subject,   which   is   as  yet 
unwoEked,    I  may  one  dai'  return. 

Portions   of   Chapter  IV   and   VII   have  appeared   as   articles 
on   "Federal    Interference  with  the   J'reedorn   of   the   Press,"   and 
"The  Extension  of  Federal   Control  through  a  Regulation  of 
the  liails,"   in  the   Iai£  Law  jlnuxaai  (May,    1914)    and   the   iiarztaxd 
law  Review   (Uovember,    1913)   respectively. 

I   am  under  great    obligations   to  Irofessor   W.    \'^ .    Willoughby, 
not   only  for  much  direct   assistance   in  the    preparation  of    this 
essay,    but    for   the    inspiration  of   his   scholarship. 

L.    R. 


TH2  POSTAL  P0WE2  OF   COEGRSSS 
Chapter  I. 
Introduotoiy:   The  Anteoedents  of   the  rower. 


It   is,   perhaps,   not  insignificant  that  The  Federalist    contains 
but   a  single   reference   to  the  power  lodged  in  Congress    "to  establish 
postoffices  and  postroads."     The  writers  of  that    incomparable   col- 
lection of  politicsil   papers  which  discussed   in   such   exhaustive 
detail  the  disputed  points   of  the   proposed  governmental  frame-work 
for  the   United  States   of  iimerica,   hardly  needed  to   argue  that   the 
proposed  delegation   could  not   be  deoned  dangeroiu3  ani  was  admittedly 
one   of  national   concern.      "The  power  of  establishing  postroads,"  said 
Madison,    "must,    in  every  view,    be  a  harmless  power,   and  may,   perhaps, 
by  judicial  management,    become  productive  of  great    public   conveniency. 
Nothing  '^hich  tends  to  facilitate  the   intercourse  between  the   states 
can  be   deemed  unworthy  of  the  public  care."^ 

Half  a   century  later.   Story  prefaced  the  discussion  of  this 
power  in  his   Commentaries,  with  the   remark  that,    "One  cannot    but 
feel,   at  the  present  time,    an  inclination  to  smile   at   the   guarded 
caution  of  these  expressions,   and  the  hesitating   avowal  of  the 
importance   of  the  power.      It  affords,   perhaps,    one   of  the  most 
striking  proofs,   how  much  the  growth  and  prosperity  of  the  country 
have  outstripped   the  most   sanguine   anticipataions   of  our  most 
enlightened  patriots."  '- 

At  the  time  Story  wrote,  the   postal  power  had,    of  course. 


already  achieved  a   "commercial,   political,    intellectual  and  private" 
importance,    "of  incalculable   value  to   the   permanent   interests   of 
the  Union,"  vital  both  to  the  government  and  to    individuals.      But 
there  was  also  the   problem,    lately  acute,   as  to  whether  Congress 
had  simply  the  power   "to  designate,   or   joint   out,  what   roads  shall 
be   mail   roads,    and  the   right   of  passage   or  way  along  them  when 
so  designated,"   or  the   larger  power   "to    construct   any  roads  which 
Congress  may  deem  proper  for  the  conveyance  of  the   mail,   and   to  keep 
them  in  due  repair  for  such  purpose.        The   remarkable   benefits  already 
achieved  and  the  disputed  extensions  were   the   developments  which 
excited  Story's  surprise   at    the   unprophetic  remark  of  The  federalist. 
But    for  some   time   the  postoffice  has   been  a  common  carrier  and 
is  now   supplanting  the   express  companies;    it  exercises  banking 
functions   not  only  for   facilitating   exchange   Tut  for   savings  deposits, 
and  other  collectivist   activities  are  most  strongly  urged.    The 
Supreme   Court   of  the  United   States  has  upheld  a  broad  power  in 
Congress  to  prevent  and   punish   interference  r/ith  the    carriage   of 
the  mails,   and  it   is   thus   possible   to  make  broad  extensions   of 
federal  authority.      The  right  to   incorporate  railways  and   build 
postroads  is   firmly  established,   and  proposals  are  made   that    it   is 
both  competent   and   advisable   for   federal  authority  to   assume    control 
of  the   telephone   and   telegraph  systems  and  perhais   the   railways 
themselves.      It   is,    finally,    argued  that    Congress  may  solve   problems 
of  purely  local   origin,    and  of  primary  sectional   concern,   through  the 
simple  expedient   of  denying   the  useof  the  mails   unless  certain 
regulative   conditions   are   complied  with.      Viewing  these  extensions 
as   either  definitely  upheld  by  the   Supreme   Court,    or  serioxisly 
urged,   one  cannot   now   bus-smile   at   the    "guarded  caution"   of  Story's 
description  and  his   "hesitating   avowal"   that   postroads  might,  with 
certain  restrictions,   be  constructed  under  federal   auspices.    The 


I 

distinguished  jurist,   however,   wrote  more  permanently  than  he  knew, 
when  he    emphasized  the   importance   of  this   power,    "both  theoretically 
and  practioally. " 

Yet   it   is   not  unnatural  that   at    the  time   the  Constitution  was 
framed,   the  y  importance  of  the   postal   power  should   have  been 
inadequately  estimated,   since,    inherently,    it  must   be   conditioned 
ty  the  existing  mechanical  means   of   intercourse  and   communication. 
It   seemed    thf-t    the   nation  would   be   sufficiently  fortunate  v/ere  it 
to   be   born  with  iromise  of  maintaining   existence,   and   it  was  neither 
possible   nor   advisable    to  scrutinise  its   powers   of  which  future 
necessity  or   exjedif^ncy  might   require   an   extension  for   the  purposes 
of  the  nation,     ii^nd,   moreover,    the  growth  of   postal  facilities, 
from  their  first  manifestation  upto   the   adoption   of  the    Constitution 
was  not  sufficiently  pronounced  to  augur  a  great  deal   for  the 
future.      Travel  an*-]   intercourse  were  extremely  difficult;    and  the 
cognate  t^uestions  were   to   come  only  with  the   deveioiment   of  society/ 

The  maintenance  of  postal   facilities  has  always  been  a 
recognized  function  of  the  state;    this   was  true  even   in  early 
Rome,   and  in  England,    before  the   sixteenth  century  which  sawthe 
first  definite  steps  for   the   establishment   of  a  service,    communica- 
tions were   carried  by  royal  messengers  compensated  by  the    Crown. 
Private  posts  were,   of   course,    largely  used,   but   official    letters 
on  state  matters   constituted   so   large   a  bulk  of  the    correspondence 

and  the  problem  was  one   so  fitted  for   solution  by  the  state  that 

but 
it  was  impossible/that   the   postal  establishment  should   be   conducted 

under  the  auspices  of,    and  supported  directly  by,   the   state. 

In  the  American  colonies   the   first   atten.pt   to  establish  a 

mail   service  was  made   in  1659  by   the  General   Court    of  i^assachusette. 

"For  preventing    the   miscarriage   of   letters ...  .It   is   ordered  that 


notice  bee   given,   that  Richard  Fairbanks,   bis  house  in  Boston,    ie 
the  place  appointed  for   all   letters,  which  are  brought   from  beyond 
the  seas,   or  are  to  be   sent  t hither; ...  .are  to  be  brought  tcnhim 
and  he   is  to  take   care,   that    they  bee   d.livered  or  sent  according  to 
their  directions  and  hee   is    allowed   for   every  such  letter  li.    and 
must  answer  for  all  miscarriages   through  his  owne  neglect    in  this 
kind;   provided  no  man  shall  bee   compelled  to  bring  his   letters 
thither  except   hee   please.        So  runs  the   entry  in  the   court  records. 

This,   however,   applied  only  to   foreign  mail,  and   it  was  not 
until  December,   1672  that  there  vms  an  effort  to   establish  a  demeetic 
post,   Francis  Lovelace,   governor  of  ^ew  York  taking  the   initiative, 
and  his  messenger  going  to    Connecticut.      Soon  afterwards  the   Gen- 
eral Court  of  Massachusetts  appointed  a  postmaster  and  a  proclemation 
was   issued  by  the   home   governments   calling  for  the   esteblishme  Eft   of 
postoffices   at    convenient  places  on  the  American  continent.  "" 

The  office  of  postmaster  general  for  America  was   created  in 
1692,   permission  being  granted  Thomas  Eeale  and   his   executors  by 
the   Lords  of  Trade   and   llantations   to  establish  "an  office  or  offices 
for  the  receiving  and   dispatching  letters  and  fiBcquets,  and   to 
receive,   send  and   deliver  the   same  under  such  rates  and  suns  as  the 
planters   shall  agree  to  give."-* 

The  next   forty  years  saw  some  extensions   of  postal   facilities, 
but   the   improvement  was  slight.      In  1683  Di'illiam  Penn  established  a 
postoffice  in  Pennsylvania,   and  in  1736  a  weekly  mail  was  begun 
between  Boston  and  Eew  York,    but  intercolonial   communication  was  very 
restricted,    and   it  was  not  until  1737,    mth  the  appointment   of 
Benjamin  Franklin  as  postmaster  general   at   Philadelphia     and   post- 
master general   of   the  Colonies   in  1755  that  there  were  any  noticeable 
gains,   or   any  signs   of  important   developments   for   the   state    fanction 


of  V7hich  he  ^ras  placed   in  charge.      Franklin  was  active    in  establish- 
ing new  losts  as   far  as  was  possible   and   began  the    practice  of  sending 
newspapers   through  the  mails  free  of   charge.     When  he  was   t«med 
out   of  office   in  1774,   he  wrote   that    "before  I  was  displaced  by  a 
freak  of  the  ministers,  we  had  brought   it       the  postoffice       to 
yield  three  times  as  much   clear    revenue  to  the    crown  as   the  post- 
office  in  Irelsjnd'N    Since  that   impudent   transaction  they  have  xat 
received  from  it  not   one  farthing.^— 

After  Franklin's  dismissal  the   new  postmaster  at   Philadelphia 
raised   the   rates  on  newspapers  to  such  proportions   that   William 
Goddard,   an  editor   of  Baltimore  and   xhiladelphia,  was  forced  to 
discontinue   the   publication  of  his    journal.      In  ilarch,   1774  Goddard 
began  a  lengthy  journey   through  the  Sew  England   states  to  gain 
support   for  the    "Constitutional  American  Post  Office"  which  he 
hoped   to   establish.     A  tentative    line  was   inaugurated  between 
Baltimore  and   Philadelphia,   but   this   was  gradually  extended  so    as 
tonprovide  tolerably  adequate  facilities  for   all  of  the   colonies, 
Goddard  having  secured  the   support  of  the   assemblies  in  Eew  Hamp- 

ia 

shire,   Massachusetts,  Rhode  Island,  Kew  Jersey,    and  Eew  York. 
He  realized   from  the  first   that  the   facilities  he  was   seeking 
should   be   furnished  under  the  auspices  of  the   Continental   Congress 
and  when  this   body  acted  on  July  26,    1776  and  agreed   to   t  he  estab- 
lishment  of  a  post,   Goddard 's  plans  were   accepted.     - 

The  establishment  of  postal  facilities  was  one  of  the  very 
first  problens  tai^en  up  by  the  Continental  Congress  when  it  began 
to  exercise  sovereign  powers  which  it  did  not  legally  possess,  but 
which  of  necessity  had  to  be  assumed.  On  May  29,  1775  the  Congress 
resolved  that,  "As  the  present  critical  situation  of  the  colonies 
renders  it  highly  desirable  that  ways  and  means  should  be  devised 
for  the   speedy  and  secure   conveyance  of  Intelligence   from  one   end  of 


the   Continent   to  the   other,"  a  oomniittce  be   appointed  to  consider 
the   best  me ana   of  establishing  a  post,   and  on  July  26,   1775  th« 
Congress  took  up  the  committee's  report ,  appointed  tenjainin  Frank- 
lin postmaster  general  for  the  United  Colonies,   established  a  line 
of   communication   from  Falmouth  to  Savannah  and  recommended  the 
inauguration  of   cross  posts  v:ithin  the  discretion  of  the   postmaster 
general.   Franking  privileges  were  almost    immediately   established  for 
the  members  of  Congress  and  for  the   army   commanders,  and  were  later 
extended,  with  some  limitations,   to   private   soldiers   in  the  service: — 

As  yet   the   Congress   had  not  aimed  to  make   its   postal   estab- 
lishment  a  monopoly  and  so   it  was  a  question  of  war   policy  tat  her 
than  of  the   r  unrestricted  exercise  of  a  governmental   function  which 
inspired  the  motion  that   the   parliamentary  posts   be   stopped,   lee 
arguing  that   "the  ilinistry  are  mutilating  our  correspondence  in 
England,   and  c^r  enemies  here  are   corresponding   for   our  ruin;" 
but   the  better  opinion  prevailed  that  the  measure  was  an   offensive 
one   not  proper  at   that   particular  juncture.      In  fact    the  ministerial 
post   had  been   of  service  to  the   colonists   in  giving  them   information 
which  they  could   not   otherwise  have   obtained,   and  so   it  was  recommend- 
ed that   the   people   use  the  constitutional    establishment  as  much   as 
possible.     Before  the   end  of  the  year,  as   it  turned  out,    this 
problem  was  settled  without   the    intervention  of   Congress  for  the 
Btitish  postoffice  stopped  its   service   in  the  colonies r-^ — ■ 

During  the  waythe  adequacy  of  the  postal   facilities  was 
often  before   Congress.      Committees  were  appointed  to   investigate 
conditions;    Congress   by  resolution  appreciated  the   fact   that   the 
"communication  of  intelligency  with  fretiuency  and  despatch  frpm  one 
part  to   another  of   this   extensive    continent,    is   essentially  requisite 
to  its   safety."     The   postmaster  general  was  therefore,    requested  to 


exercise  care   in  the   selection  of  riders  and.   to   discharge  dilatory 
ones  when  discovered.      Deputy  postmasters  were  excused   "from  these 
public  duties  which  may   call  them  from  attendance  at  their   offices;" 
admonitoiy  resolutions  directed  ferry  keepers  to  expedite  the   passage 
of  postriders,   and   a  public  monopoly  was   aimed  at  through  the   indirect 
method   of  reducing  the  wages   of  government  messengers  who  carried 
private  packages. 

On  Kovember  7,    1776,   Richard  Baohe  was   appointed  postmaster 
general  vice  Franklin  who  had  gone    on    the  mission    to   France,    and 
after   this   change   the   attempts  of   Congress  to   imj^rove   the   service 
seem  to   be  more   frequent.      In  January  of  the   next   year,    Bache  was 
re^iuested  to   furnish  a  list  of   those   in  the   service,    it  having  been 
reported  that   "persons   disaffected   to  the  American    cause"  had  been 
employed   "with  the  most  mischievous  effects"  and   he  -i^s  further 

reciuested   to   "assign  reasons  why  the   late   resolves  of  Congress  for 

(it 
regulating   the  postoffice  are  not  carried  into  execution."  "^  In 

February  a  committee  was  appointed  to   revise  the   regulations;    it 

recommended  extensions   and   suggested  that  all  employees  be   rquired 

toto  take  an  "oath  of  fidelity  to  the   United  States  and  also  an   oath 

once 
of  office,"   and  urged  thatxaxE   in  six  months    the   postmaster  general 

be  Inquired  to  transmit   to   Congress  a  list    of  those   in  the   service. 

The   legislatures  of   the  states  were   asked   to  exempt   from  all  military 

duties   "persons    immediately   concerned  inconducting  the   business  of 

the   postoffice,"     but  still  the  establishment   did  not  work  to  the 

satisfaction  of  Congress,   and   other  conraittees  were  appointed  to 

makes   recommendations   and  the  rates  of  postage  were  several  times 

increased,     ^ne  new  step  was  taken  when  an   inspector   of  dead  letters 

was  aiiftinted  to    "examine    all  dead  letters  at  the  expiration  of  each 

quarter;    to  comcunicate   to  Congress  such  letters  as   contain  inimical 
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schemes   or    intelligence;    to  preserve   carefully   all  money,    loan 
office   certificates,    lottery  tickets,    notes   of  hand,    and   other 
valuable    papers   enclosed   in  any  of  them,    and  he    accounts,  hie"      for 
their  safekeeping,   subject  to   the  restriction  that    he   take    "no   copy 
of  any  letter  whatever,"   and   "refuse   to  divulge  their  contents   to  any 
but   Congress  or  those  whom  they  may  appoint  for  the   purpose."^ 

Meanwhile   the  Articles  of  Confederation  had  been  agreed  upon 
and    submitted   to    the  states.      There  v/as  no   objection   tc   a  grant   of 
the  postal  power,    but  the   terms  in  Thich  it  was  made,    limited  the 
extent,      lart   of  Article  X7III   in   the   first  draft   gave   the   United 

States   "the  sole  and  exclusive  right    and   power  of establishing 

and  regulating  postoffices   throughout   all  the  United  Colonies,   on 
lines  of  communication   from  one   colony  to   another,"  and   leter  on  in 
the  same  article,    it  was  provided   that   the   United  States    "shall  never 
impose  or  levy  any  taxes  or   duties  except   in  managing    the   postoffice. '^ 
In  the  second  draft,    the  grant  nas  made  more  limited;    it  gave   Congress 
"the  sole   and  exclusive   right  and   power.... of  establishing  and    regu- 
lating postoffices   from  one   state   to   another  throughout    .ail   the 
United  States   and  exacting   such  postage  on  the   papers  passing  through 
the    same  as  may  be    requisite   to  defray  the   expenses  of  said  office." 
In  this  form  the  clause   became  part   of  the  articles   of   Confederation 
as   adopted   by   the  states^'and  there  was   no   further  discussion  of   the 
power,   negative  action  being  taken  on  the  motion  of   the   xennsylvania 
delegates    (June  25,    1778)    "that   such  part   of  the   9th  article   as 
respects   the  postoffice,   be   altered  or   amended  so  as  that    Congress 
be  obliged  to   lay  the  accounts    annually  before   the   legislatures  of 
the  several    states."^ — 

The  Artioles   of   Conf eieration  gave   the   limited   power  of 
establishing   and  regulating   postoffices    "from  one    state    to    another." 


Thus,    intraatate  postal   facilities  v/ere   beyond  the  purview  of   Congress; 
nothing  was   said,   moreover,    about  the   establishment    of   postroads, 
or   the   opening  up   of  new  routes,    and   the   sole   pov;er   of   taxation  grantel 
to   Congress  rras   confined   to    em    amount   sufficient   to    defray  the   expense'j 
of  the   system.      Nevertheless,    the   inadequacy  of  the   grant    .ms   theo- 
retical rather  th>in  real,   since  Congress  was   so   occupied  with  other 
more  pressing   affairs,    thnt    it  was   content   with  a  limited   communi- 
cation of  intelligency,   desiring   solely   that   this    be   as  speedy  and 
secure  as  possible. 

?rom   this   time   on  references  to   the  postal   establishment   in 
the   Congressional   journals  are   of   frequent    occurrence;    additional 
investigating  committees  were  established  and  the   personnel   of  the 
standing   coranittee  '.vas    changed.      Expenses  grew  apace  while   the 
revenues   dixainishei   and   this   called   for  measures   of  retrenchment.    A 
resolution  of  December  £7,   1779  provided   for  regulating  so  that 
"the   post   shall  set  out   and   arrive   at  the   place  where   Congress   shall  be 
sitting  t';n.Ge   in  every  week,"  and   it  was   at    the   same    time  urged  that 
"the  whole    expensive  system  of  express  riding  be   totally  abolished 
except  by  the   particular  order  of   Congress  upon  very  special 
occasions .  "C 

On  October  18,   2   1782,   under   the    power  granted   by  the  articles 
of  Confederation,   there  was  passed   "An  Ordinance    for  Regulating  the 
Post -Office   of   the   United  States   of  America;"    for    the  period    it  was 
a  most   elaborate  statute   and  marks   the    birth  of    a  real  postal 
establishment.      Of  such  comprehensiveness  was  the  act   that   when, 
ten  years  later  Congress  passed  legislation  under  the   authority 
delegated  by  the  Constitution,   the  Ordinance  was  merely  amplified. 
Its  preamble    recited: 

"Whereas    the    communication  of   intelligence  -^'ith  regulatity 


and  dispatch  from  one  part    to  another  of  these  United  States  is 
essentially  requisite   to    the  safety  as  well  as  the   oomraercial   interest    I 
thereof;    and  the   United   States   in  Congress   assembled  being  by  the 
Articles  of   Confederation  vested  with  the   sole  and  exclusive  right 
and  power  of   establishing  and  regulating  postoffices   throughout   all 
these  United  States;    and  -vhereas   it  is   become  necessary  to    revise  the 
several   regulations  heretofore  made  relating  to  the  postoffice  and 
reduce  to   one   act: 

"Be  4t  therefore  ordained  by  the  United  States  in  Congress 
assembled,  and  it  is  hereby  ordained  by  the  authority  of  the  same, 
that  a  continued  communication  of  posts  throughout  these  United 
States  shall  be  established  and  maintained  by  and  xinier  the  direc- 
tion of  the  postmaster  general  of  these  United  States  to  extend  to 
and  from  the  state  of  New  Hampshire  to  the  state  of  Geogia  inclusive, 
and  to  and  from  such  other  parts  of  the  United  States  as  from  time 
to  time   he  shall  judge  necessary  or  Congress  shall  direct.  ^^ 

The  duties  of  the  postmaster  general  were   "to  superintend    and 
direct   the   postoffice   in  all   its  various  departments  and   services.... 
agreeably  to  the  rules  and  regulations"   of  the   ordinance.      He  was  given 
the  power   to   appoint   an  assistant  and   deputies,   for  whom  he  should  be 
responsible;   to   station  them,    and  to    fix    t?aB  ir   commissions,  with  a 
maximum  limit  of   20  per   cent,   on  money   "to  arise  from  postage   in 
their  respective    departments."     He  was  given  the  further  power  of 
appointing  postrpders,  messengers  and  expresses. 

In  this    ordinance,  moreover.    Congress  attempted  to   law  down 
certain  regulations,    infraction  of  which  would    be   punishable,    although 
not  criminally  or   in  an  efficient  manner.     All  in  the   service  were 
forbidden  knowingly  or  wilfally    "to   open,    detain,    delay,    secrete, 
embexzle,   or  destroy,    or    cause,   procure,    perinit ,    suffer  to   be   opened 


detained,   delayed,   secreted,    erabeszled  or   destroyed,    any  letter 

or   letters,   packet   or   packets,    or  oth-r  dispatch  or  dispatches,  which 

shall  come   into  his   power,   hands,    or    3ustody,   by  reason  of  his 

employment   in,    or  relation  to,   the   postoffice,    except   by  the   consent 

of  the  persona  or  persons  by  or  to  whom  the   same   shall  be  delivered 

or  directed,   or  by  an  express  warrant  under  the   hand   of  the   president 

of  the   Congress   of  these  United  States  or  in  time   of  war,    of  the 

commander  in  chief  of  the  armies   of  these  United  States,    or   of  the 

chief  executive  officer  of  one   of  the   said  states,   for  that   purpose, 

or  except  in  such   other  cases  wherein  he   shall  ne  authorized  to   do 

so  by  this  ordinance." 

All   in  the  postal   service  were  required,    antecedent  to   their 

employment,    to   take   an  oath  promising  to    carryout   and   obey  these 

meticulous  provisions  to    safeguard  the  mails,    but   the  method  of 

enforcement  was  ineffective.      Congress   provided  that    "if  the   postmaster 

general  shall  be  guilty  of  the    said  oath  or  affirmation  or  any  part 

c 
thereof,   and   be   thereof  convict,    he   shall   forfeit   and  pay  100  dollars 

in  an  action  of  debt   in    the   state  where  the    offense  shall  be    committed, 
by  the   treasurer  of   the  United  States   for   the   time  being."     The   pen- 
alty for   other  employees  was  $300,    but    all  were   ''rendered  incapable 
ever  hereafter  of  holding  any  office  or  place  of  trust  or   profit 
under  these  United  States."   ', 

In  order  to  make   probable  a  higher  degree  of  efficiency  and  to 
insure  adequate  revenues,   the    Congress  attempted  to  make   and  enforce 
a  monopoly.      The   Ordinance   specified    that    the   postmaster  and   his 
assistants,    but  "no  other  person  whatsoever  shall  jdk  tave  the 
receiving,   taking  up,   ordering,    dispatching cartying  and   deliver- 
ing of  any   letters,    packets  or  other  dispatches,    from  any  place  within 
these  United  States   for  hire,   reward,   or   other  profit   or   advantage 
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and  any  such  person  or  persons   presuming  to  do  so,    shall  forfeit   and 
pay  for  every  sjich  offense,    20  dollars,   to   be   sued   for  and  recovered 
in  an  action  of  debt  with  costs   of  the   suit."-      Persons   on  private 
missions  were  exempted  and  private   cross  ^.osts  could   be    established 
with  the  approval  of  the   postmaster  general.      By  the   ordinance  rates 
were  fixed  and   special   provisions  were  mad     for  newspapers  which  were 
to   be   carried    "at  such  moderate  rates  as  the   postmaster  general   shall 
establish."     The  franking  privilege,    finally,   was  extended  to   the 
officials  at   -ashington  and  si^agle   letters   could  be  sent  without 
postage  to  officers  of  the   line   in  actual  service;    by  early   anendments 
to  the   ordinance   there  was   further  extensions,  7/ashiagt on77as  relieved 
of  pacing  postage  and  allowance  was  made   for  ministers   at  foreign 
court  3. V— 

The   incompleteness  of   the  national   control  over  the   post  office 
and  in  particular  the  inadequacy  of  the   device   that   reeiily  criminaliy 
offenses  should  be   punished  by  civil  suits,  were  shown  in  January,    1784 
when  Congress  considered  a  robbery  which  had  taken  place    at   Princeton. 
The  mail  had  been  carried  off  and   some  days   later  was  found   in  a  meadow, 
several   letters  having  been  lost   and   several  more,   franked  by  members 
of  Congress,   having   been  broken  open.      The    "supreme  executive   of  the 
state  of  Bew  Jersey"  was  requested  to  undertake   an  investigation  to 
discover  those  ^ilty,    but  when  his  reply  exculpated   the   Princeton 
postmaster   "from  every  suspicion  of   collusion  or  fraud"   the   inquiry 
was  dropped.      Congress   could   proceed  no  further.     • 

Another  incident  shOTving  it  to   be   recognized  that    the   regu- 
lation of  the  mails  and   the   punishment   of  offezises   against    them  should 
be  under  plenary  national    control,    occurred   a  few  months  later  and  was 
considered  by  the    Committee  of  the   States   during   a  recess   of   Congress. 
An  investigating   committee   reported  that    an   advertisement   of  French 


packet   boats  was    "    an  open  avowal  of  an   intention  to    contravene  an 
ordinance  of  Congress   for-  regulating     the   postoffice  of  these 

United  States;   and   that  the  measures  therein  mentioned are   a 

flagrant   violation  of   the   same   ordinance will  greatly  injttre  the 

revenue   of  the   postoffice,   and,    if  not   prevented,   may  defeat    that 
useful  institution."     The   comiaittee   of  the    states   agreed  to  the 
report  and  directed   that    if   t|ie   postmaster  general   should  determine 
that   the   ordinance  had  been  Violated,    he   should  cause  the   prosecution 

of   the  offenders  according  to   law,   namely,  make  them  defendants  in 

(So 
actions   of  debt  for  the   penalties  provided  by  the   ordinances — 

On  Septanber  4,    the   postmaster  general  was  given  authority  to 
contract   for   the   conveyance  of  the  mails   by  stage    carriages,    if 
practicable,   for   one   year,    but   on  the   part   of  some   of  the   states 
considerable   opposition  developed.     A  motion  was  made   to   construe  the 
words   "if  practicable"   as  not   binding  the   postoffice   "to  form    the 
contract    for   the  transportation  of  the  mail  on  terms   inconvenient   to 
the  mercantile  interest,    or   to    comply  with  the   extravagant   demands 
of  the   contractors,"   but  the  note  was   in  the  Negative   ateL  a  second 
attempt  to  modify  the   original  instruction  vas   also  unsuccessfulV — 
The   later  motion  showed  a  disppsition  on  the   part   of  the   states  to 
wish   flexible  national   regulations,  v.'hich  would  not   necessarily  be 
uniform,    but   would  be  adapted  to   local  needs.      The    resolution  recited 
that   in  respect   to  the   states   of  Sew  Jersey,    xennsylvanaa,   i)elawarc , 
i»iaryland  and  Virginia,    the  mails  might    "be   carried  upon  more  reasonable 
and  convenient   terms  should    the  postmaster  general  be    left   at    liberty 
to  contract   for   the  same  either  by  stage  carriages   or   postroders,   as 
shall   appear   to  him  most   cendueive   to   the   public   interest. 

"And  whereas  the    intention  of  Congress   in  having   the  mail 
tranaiported  by  stage   carriages  was  not    only  to  render  their    conveyance 
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more   certain  and   secinre,    but    by  encouraging   the   establishment   of   stages 
to  make    intercojirse  between  different   parts   of  the   union  less  difficult 
and    expensive   than   formerly;   and  as  a  discretionary  power   in  the 
postmaster  general   either  to   employ  postriders  or   contract  with  the 
owners   of  stage    carriages  for  conveying  the  mail  in   thf;   states  of 
Berth  Carolina,   South  Carolina,    and   Georgia  might   interfere  with    the 
object   of  promoting  and  establishing  the   running  of  stages   in  said, 
states.   Resolved,   that   so    far   as  respects     these  states     it   is   improper 
to  alter  the   postmaster  general's  present   instructions.        Thus   very 
early  attempts  were  madr    to  secure  special   local   facilities. 

During  this   period,   however,    subsequent  to  the   ordinance  of 
1782,    Congress   took  no  important  action  in    regard  to   the   postoffice, 
It   annually  gave   the   postmaster  general    authority  to    contract   for  the 
succeeding  year,   and   to    encourage  the  useful  institution  of  the  post- 
office  when  it   could  be    done    without  material   injury  to   the   publicV" 
In  the  enforcement   of  federal  regulations,   as  has  been  said,    the 
government  was   limited  by  having  to   sue    in  actions   of  debt,   and 
so  it  was   a  foregone   conclusion  that    the   postal  power,    inadequately 
vested  in  Congress  under  the  Articles  of  Confederation,  would  be 
one   of   the   grants   contained  in  the    Coiatitutiou.      The  iiackney  plan 
as  it  was   submitted  to   the   committee  of  i)etail,  mentioned   "establishing 
Post-Offices"   as   one    of  the  exclusive    powers   of   "the   Senate   aid.   House 
of  -delegates   in  Congress  assembled."     linckney's   original  draft  outline', 
the  power  as  that    "of  establishing  Post -Off  iaes   and   raising  a  revenue 
from  them."*^ 

In  th-    Convention  Mr.    Patterson  on  June   15,   1787  suggested 
"that   in  addition  to  the   power  vested    in  the    United  States   by  the 
existing   articles   of  Confederation,    they   be    authorized   to   pass   acts 
for  raising  a  revenue, by  a  postage  on  all  letters  and  packages 
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passing  through  the  general   postoffice,    to    be   applied   to   such 
federal  purposes   as    they   shall  deem  proper  and   expedient."     The 
report   of  the  Committee  of  Detail  was  made   to   the   Convention  on 
^ugust  6   and  provided    (xirt.    VII)    that    "The   Legislature   of  the 

United  States   shall  have  the  power    to  establish  ^ost -of  f  ices . 

Ten  days  later,   the   Committee's  report  being  under  consid- 
eration it  was  proposed   that   the  words    "and  postroads"  be  added. 
This  was   catiied  by  a  close  vote,   though  it   is  difficult   to  attribute 
the   opposition  to   any  source   other  than  a  general   fear  of  giving  the 

federal  government  too  much  power  and   thus    endangering  the   chances 

Hi. 
for  adoption.      To  this    feeling  also,   may  be    ascribed  the   result 

that,   when,    later,    some   urged  the   insertion  of  an   additional  grant 

"to  regulate   stages  on  the   post   roads,"   the   proposal  was  not   reported 

from  the  Committee   of  Detail.      Such  a  power  has,    however,    been  fully 

exercised. 

The  report  of  the   Committee   of  Style,   made   on  September  12, 

fixed   the  grant   as    that    "to  establish  postoffices   and  postroads,  ' 

this   being    the   form   in  which   it    became  a  part   of  the    Constitution.^- — 

Dr.   Franlrlin,   however,    advocated  that   there  be  added    "a  power   to 

provide   for   cutting  canals  where  deemed  necessary."     The  motion 

was   seconded,    but   lur.    Sherman  started   the   opposition   by   objecting 

on   the  ground   that    the     'expense   in   such  cases  will   fall   on   the 

United  States   and  the   benefits   accrue  to  the    j laces  where   the   canals 

may  be  cut."     '^r .   Wilson,    on  the   contrary,    argued  that    instead   of  being 

an   expense  to  the   United  States,    the   canals  might    be  made   a  source  of 

revenue,    and  juadison  wanted    "an  enlargement    of   the   motion   into  a 

power   to   grant  charters   of  incorporation  where   the   interest    of  the 

United  States  might   require,    and   the    legislative   provisions    of  the 

individual  states  might   be   incompetent.      His  primary  object,   h07/over. 


ras   to   secure   an   easy  communication  tetweem  the    states  v/hich  the 

free    intercourse,   now  t  o  be   opened,   seemed  to    call  for.      'I'he 

rolitical   otstacles   being   removed,   a  renioval   c  f  the    natural    ones 

as   far  as  possible   ought    to   follow."     i'he   question,   however,  was 

limited    to    the  single    case   of   canals,    and  rhen  rut   to   a  vote  was 

defeated,    because   there  v;as    an   attiiathy   to  monopolies,    and   because, 

as   Geouverneur  Morris   admitted,    "It  was   extremely  doubtful  whether 

the    Constitution  they  were   framing  could   ever  be   passed  at    all  by 

the    i;eople   of  America;    that  to  give    it    its   best    chance,    however, 

that  should  make   it    as   palatable   as   possible,    and   jut    nothing,    into 

which  >'(£_^ 

it,    not    very  essential, /mightraise  up   enemies. 

This  history  of  the   postal   clause   in  the    federal  Convention 
offers  little   of  interpretative   importance.      The    intent   of   the 
framers   is   sufficiently   clear,    although,   as  pointed   out    by  one 
commentator,    the  delegation   is   clothed    in  words  which   "pporly  exiress 
its   object"   and   "feebly  indicate  the    particular  measures  which  may 
be   adopted   to    carry   out    its    design.      To   establish   post    offices  and 
post   roads   is   the  form  of  the   grant;    to  ereate  and   regulate    the 
entire  postal  system  of   the   Government   is  the  evident   intent.  ^^^ 

It   is  possible    partielly  to  explain  the   specific  negativing 
of  the   power  to   cut    canals   on   the    ground    that    there  was   no   limitation 
to   those  cases    in  which   the    construction  would    have   been  an   ai6    to 
interstate   conmerce   or    the    transportation   of  the   mails.      Under  the 
amendment   as   proposed    Congress   -^ould   heve   had   the    authority  to    cut 
a  waterway  wholly  within  a  state    for  purely  intra-state    purposes.'' — 
As   a  matter   of   fact,    however,  this  power,  which    later  was   to   give 
rise   to   considerable    controversy,    has   been    exercised   by  the    federal 
government  under  its   authority    to  regulate   interstate    conmerce  and 
establish   post  roads,    just    aB   the    postal  grant    itself  has   been   extended 


to  cover   fields,   neither  fxistiiig  nor  within  the    range    of   {.ossibility 
vhen  the   Constitution  was  adopted. 

In  the  stage    conventions    there   was  practically  no  discussion 
of  the   postal  power.      Its  innocuousness  was  granted,     lar.   Hones 
of  Sew  York  was   alone   in  finding  a  latent    aggression,   and    it  was 
resolved,   as    the   opinion  of  the   state   ccrnrcittee,    "that/the  poT^er  of 
Congress   to   establish  post    offices  and   postroads   is   not    to   be  con- 
strued  to   extend   to  the    laying   out,   nia>:ing,    altering,    or   repairing 

highways,    in  any  state,  without  the   consent   of  the   legislature  of 

to- 
such  state."     Such  a  stipulation  was   destined  very  soon  to   become   a 

mere    brntnm    fiilnnpyt.  -. — 
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necessary,..  .iflr.    Wilson  mentioned   the   importance   of  facilitating 
by  canals   the   communication  with  the  '^restern  settlements.     As  to 
Banks,   he    did  not    think  with  iur.    King  that    the  power  in  that   point 
of  view  v;ould  excite  the  prejudicdB   and   partiOB  apprehended.   As  to 
mercantile  monopolies,    they   are   already    Included   in  the   power   to 
regulate   trade.        Farrand,    vol.    iii,    p.    615.      iiadison's   later 
opinion   (1824)   was   that    a  general  power  to    incorporate    had  been 
negatived.      Farrand,   vol.    iii,   p.   463. 


44)  Jefferson's  Anas  in  T.    J.   Randolph,  ^i^emoir.    Correspondence, 
of  Thomas  Jefferson,    vol.    iv,   p.   506. 

45)  Poraeroy,    Constitutional   --aw,   p.    264. 

46)  See   urpwa ,   The   Commercial   ^ower  of  Congress,   p.    132. 

47)  Elliot's  Debates,    vol.    ii,    p.    406. 

48)  See  ikioore,   American   Sloq.uence,    vol.    i,   p.    349. 
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Chapter  II. 
xhe   lower  of   Congress   to   Sstatlish  Postofflces 
Z-y^i  snainn  iif  j'acilit  lea . 


■  "Our  whole  economic,    social  and  roliticai  system,"  says 
xresident  Hadley,    "has  tecome   so   dependent  upon  free   and   secure 
postal   coEimunication,    that    the   attempt    to  measure    its    specific 
effects   can  be   little   less   than  a  v/aste   of  words."        xhis    is 
hardly  an  overstatement   of  the   case,   yet,   as  we  have   seen,    the 
importance   of   the   postal   funct  ion  v/as   recognized  Lefore   the    Con- 
stitution was  adopted  and  when   it  comprehended  only  the  trans- 
mission of   intelligence.      I'he   increased   importance,   however, 
has   been  absolute    as  v:ell  as   relative,    since   through    the  postoffice 
the  government  "now  does  much  m^ore  than  merely  facilitate   commun- 
ication between   its    citizens. 

i».n  act   for   the    temporary  establishment   of  the  postoffice 
was  passed  by  Congress   on  September  2c,    1789.      It   provided  for 
the  appointment   of   a  postmaster  general,   ail  the  details  and 
regulations  to  be   as   they    "were  under  the   resolutions   am   ordinances 
of  the   late   Congress.      The   postm.aster  general  to  be  subject   to    the 
direction  of  the   president   of   the   United  States,    in  performing 
the  duties   of  his    office,   and    in  forming  contracts   for   the   trans- 
portation  of  the  mail."^" 

For   a  considerable   period  Congressional    snd    administrative 
efforts  were   devotedk  almost    exclusively  to   the    extension  of 
facilities;    poBtoffices   were    established   as   rapidly  as   possible; 
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every  effort  was  made   tc  sec-are   speedy  transportation  of  the  mail, 
to  insure    its  ^security,   to   prevent   private   competition,    and    ty 
means   of  an  increasingly  efficient   systen:  to   Y;ell   together  distant 
parts   of  the    country.      The  communications   of  tlie   postmasters  gen- 
eral are  devoted  to    recommendations   for   the    imrrover.ent   of  the 
service;    presidential  messages   take   pride    in  reporting  the   growth 
of  the   establishment,  v/hich  v/as   rapid.      In   17  90    there  were   about 
.100  iostoffices   in  the    country;    the   receipts   from  October,    1790 

tc  October,    1791  were  C'£1,70G.E7   and   the   disbursements    left   a 

(J- 
balance   of  hj'5,498.51. 

but   in   1622  i^^onroe   was  able   tc  report    to    Congress   that 
65,500  miles   of   postroads   had  been  established  by  law  and    that 
the   Tiail  was   transported   over  65,7C0  miles   of  this    total,    during 
the    two    years    from  July  1,    1823   the    increase   of   tae   transj  ortation 
of  the  ffiail   exceeded  1,500,000  miles  annually  and   1,040  new  pest- 
offices  were    established.      In   1826    the    total  m.ileage   was    114,556 
as    compared  with  5,642   in   1792   and    in   18£7  was   142,677  mdles.      The 
receipts   from  postage    for   the   year    ending  Inarch  51,    1626  were 
i>l,056,2C4.34.      These  figures   serve,   in  som;e  measure   at    least,    to 
indicate    the   rapid   exi  ans  ion  of   the    postal  system. 

At   the   same    time  there  v;as   a  comjr-ensurate    recognition  of 
the    im.portance   of   the    establishment    in  the    attitude    of    Congress   and 
the   executive    in  dealing  with  it    as   an  administrative   arm   of   the 
federal   government.      The   act    of   1810   referred    to   the    "postoffice 
establishm^ent " ;    an  incidental  use   of   the  word   "departmient "   is  to 
be    found    in  the    laws   of  17  99  and   15lC7^ut   XK  %%%%   the    system 
becam^e    an  executive   departmentin  1872  when  Congress,    codifying 
the  postal   laws,   passed  an  act   under  v^hich   the   department    is   now 
organized.        in   1627   the    postmaster  general's   salivary  was    increased 
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to  ioOOO  per  anniirn,  and  he  was  thus  placed  on  an  e^iuality  ':;ith 
catinet  officers;  tv;o  years  later  Jackson  cade  him  a  meKber  cf 
his    official    faKily.'— 


later   in  this    essay  ^ill   be    found   a   consideration  of   the 
use  made    "by   Congress   of   the    post  roads   clause,    in  the    assumption 
of  authority   to    aid   in  vrorks   of   internal    improvement,    but  here 
seme   mention  should   be   made   of  the    connection  vjhich  has    existed 
betv/een  the   desire   for   a  spesdji   transportation  of    the  mail    and 
aid  granted   to   railroads,      ihis   aid  took  the    formi   of   donations, 
YTith  mail   service   free  or  at    reasonable   rates,    loans  to   comianies, 
and  general   contracts  for   service,  with  the   purpose   of  giving  aid 
as  v;ell  as   raying   com.pensation.  -.-n  debating-  the  desirability 

of  governmental    stock   subscriptions    in  transportation  undertakings 
Congress   often  adverted  to   the   carriage   of   the  mails;    in  1654   it 
was   proposed   to   give    the    Laltim.ore   and   Chlo  Railroad   Com.pany 
^520,000   in  return  for  which  the  mail  \7as  to   be    carried  free   for- 
ever,      similar   suggestions   were  made    from   tim,e  to   time,    but   there 
7;as   lijrtle   definite    action,    and    in   1645   the    postmaster  general 
was   authorized   to   contract    for    the    transportation  of  the   miail 
by  railroads,   without    inviting  bids.*"^ 

Since    1650    the   post  office   hus   not    been  xised,    at    least 
avowedly,    to   aid   railways;    the    period  has  rather  been   one   of 
regulation,     ^^isputes   have   arisen  over  the   proper  comipensat  ion 
for  service  rendered,   and   companies  have   refused  to   give  facilities 
for  transportation.^'^It  was   iroposed,   therefore,    that    the   roads 
be    forced  to   carry   the   mails,    and    in   1S70   an  act    to    this    effect 
was   applied   in  the   ^Jistrict    of    Columbia,    compensation  to   be   deter- 
mined  by   three    commissioners.      But   in  1672,    the    codification   of 
the  postal   laws   provided  rat/ies    for    service,   with   com-pulsory   ser- 
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vice   by  the    roads   v.'hich  had   received   land   grants;    if   the    companies 
v>'ere   not   satisfied  v;ith  the  amounts  fixed  by  Congress,    leiiters 
were  t  o  be   for.varded   by  horse,    and   the   articles   for  7,'hich    exped- 
ition  vras  not   recjuired,  were  to   be   sent  by   stage.        At   present 
compensation   is  determined   by  an  elaborate   system,   under  maximum 
rates   fixed  by   Congress.      The    postmaster  general  may  make   reductions 
for  refusal  to   transport,    v;hen  required,    upon   the    fastest    trains^ — 


ilavs.       Thi 


and  may  impose   fines  for   inefficient   service   and  delays. 
necessity  has  not   arisen,    but   if  the   railvrays   should  refuse  to 
carry  the  mails,    on  the  ground   of  inadequate   compensation.    Congress 
would    have  the  undeniable   right   to    cpmpel   trajnsportation,   upon 
reasonable    compensation   for    the  taking   of  private   property  for 
public  use  >—■ 

i'^is,   however,    is  only  one   phase   of  the   financial  problem 
of  the    postoffice;    anotbier,    very   important   phase    involves   the 
cost   to  patrons.      Rates    for   the    transmission  of  letters   remained 
practically  unaltered  until   1645,   vrhile    the    charges    for   nev:'spapers 
were   slightly   changed   in  the   direction  of  allov.dng   the   publishers 
special   privileges.      The   act   of  1845exereised  a  broad  authority 
of  classification,   sjjr   separating  the  m:ail  in  order   to   expedite 
it,    and    introducing   the    free   ji.rivilege    for   nev/spapers   not  more 
than   1,900  s^^uare    inches   in  size,   distributed  ';:ithin  30  miles   of 
the   place    of   printing.      The   act    of   1547   ailov/ed   free    exchanges   only 
betrv\'een  publishers,   and    following  this    statute  many  changes  were  m^ade, 
both  in  the   conditions   of   exemption  from  postage   and   the  rates  which 
were    charged.      The    classification  now   obtaining  v/as   adopted  in  167^7" 
and  the    cent  a  pound  rate   for   periodical  matter   admitted  to    "second 
class      privileges  was   fixed    in  1885^ 

But   v:hile   concessions  were  made    to    encourage   the    circulation 
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cf  nev7spapers.    Congress  raaint&inei  rigid    restrictions    in  respect 
to   the    size   of   the    packages  that    could   he    carried   in   the  mails. 
The  limit  was   three,   and   later  four  pounds,      ihis  was   originally 
due   to   the   fact    that    large  Packages    could   not  be   handled  with    con- 
venience   ts.   the      system  and  were   likely    to    injure    or   deface    other 
mail  matter,      ^ut  -hen   federal   facilities   "became    sufficient   to 
take   off,    or  at    least   raise,    the   v/eight    limit,    the    express    com- 
panies,  which   at    this    time   were   b^-inning   to   derive    a  large   revenue 
from;  carrying  tksxKxzls  parcels,  were  able    to  postpone   Congressional 
action  until  August   £4,    igir^-^hen  the   parcels  post   act  was  passed 

after   it   had   been  repeatedly  reGom.m,ended  by  postmasters   general 

long  ^iT 

and /desired   by  tk£   public    opinion.        Such  delay  has,    of   course, 

not  been  without    bitter   criticism.,    and    in  the    forties    the    rise 

of  the   express    companies,    and   their  transportation  of  oarge   packets 

and   in  some   cases   of  matter  which    the    postoffice   undertook   to 

carry,    reduced  federal  revenues  and    seriously  interfered  with  the 

(is, 

efficiency    and   effectiveness   of   the    governm^ent  monopoly.        iut    at 
any   time   the  situation  could  have  been  remedied  by  Congressional 
action.        On  the   other  hand,    objection  has  been  made  ,    on  consti- 
tutional  grounds    to  the   assumption  by   Congress  under   the    postoffice 
clause,    of   the    functions    of  a  commicn   carrier.^"' 

It   is,    of   course,   fully  within  the   power  of  Congress,    to 
insure,   upon  the   payment    of   extra  fees,    tlie    safe    transmission  of 
letters   or  packets   to    the    addressees,    but   the    jostal  money   order 
system,   cannot    be    justified  upon  any   such  theory.      The    act    of  i»lay 
17,    18o4   authorised   the    postmaster  general    to    establish,      under 
such  rales  and   regulations    as   he   may    find  expedient  and   necessary, 
a  uniform  money  order  systemi   at    all  postoffices  which  he  may  deem 
suitable    therefor."        xhe    law  fixed   thirty  dollars   as   the  m.aximum. 


araSunt    for  -"hich  an   order   could    be    issued,    the   jui-pose    of   the 
system  bein.    to    afford    "a   cheap,    immediate  and    safe    agency   for   the 

Lis 

transfer  through  the   mails    oi   sm.all   sums    of  money .        In  practice 
the  payee   or   party   for  v/hom  the  money  vras   intended,  was  not  named 
in  the    order,  which  was   given   to   the    apx-licant  upon   the    payment   of 
the   sum  specified  and   the   proper  fee,   and   his  filling   out   a  printed 
form  of  application,      i'his  was   forwarded  to  the   postmaster  at  the 
office  upon  which  the   order  was  drawn,    and  the    latter,    therefore, 
has  the   information  necessary   to  detect   fraud   if  any  v/as   attempted. 
The   issue    of  these   xostal  notes   was   discontinued   in  1694,    although 
their  use   has   since   been  urgedV  and   under  the  money   order  system 
as    it   now  obtains,    the    payee   is  namjed  in  the  instrumcntT' 

In  the   Senate    there  was   no  debate    other    than   on  the   admin- 
istrative    features   of   the    lavr  of   1864;    the    constitutional    question 
v;as   not   discussed,    but    some   doubt  was    expressed  as  to   the  power 
of  Congress     to  establish  a  system  of  lostal   Savings   sanies,      xhese 
were,    according  to    the  title    of  the   act,    to  hold    "savings   at  inter- 
est with  the   XE   security   of  the    government    for   repayment   thereof, 

in 

and    for    other  purposes    ."        It  was   provided   that    available   funds 

should   be   used   in  the   rederaition  of   United  States   bonds,    and   the 

act   recited,    "that  the    faith  of   the    United  States   is    solemnly   pledged 

to  the   payment   of  the   deposits  made    in  the   postal  savings   depository 

offices,  Y/ith  accrued  interest   thereof,   as  herein  provided."  This 

section  v;ould   seem  to   imply  tliat   the   receiving   of  deposits    could 

be    considered  as   borrowing  money   on  the    credit   of   the   United  States. 

Objection,   upon   constitutional   grounds,    ".as,    however,   made 
by  lir.   Laoon  of   Tennessee,    in   a  m.inority  rei  ort   whijh  he   presented 
to  th^   riouse   of  Representatives.        i^e  argued  that  no  express 
authority   c^uld   be    found  in  the    Constitution,    and    that    "the   depos- 
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itory   is  not    a  lank  v-ithin  the    legal  meaning  of  that   -.'crd;    nor  do 
the    trustees    created   ty   this   act    collect  rponey   (deposits)    frsm 
the  people    for  governnental   purposes,    but   simply  teccme    federal 
trustees   of   jrivate   funds    for   loan  or  re  investment   at    interest." 

It  -kvculd    seem,    hov^ever,    that    the    provision  for   redeeming 
United  States   "bonds   and   the   general  tenor    of    the    law,    could,   rrith- 
cut   violence    enable    the   system  to  be    looked  upon  as   established   for 
the   purpose    of   borrowing  m.oney  on  the    credit   of    the    United   States, 
or  of  obviating  in  some  degree   the   issuance   of   emergency    currency 
in  financial  crises  through  the  deposit  v.'ith  the   government,    and 
sub3e>iuent    circulation,    of    _arge   sums   of  monc^  v/hich  has   hitherto 
been  hoarded.      -JUt   apart   from    this,   while    extensions    of    the    postal 
function   to    include   banking   facilities   for   the    receipt   of  deposits 
and  the  issuance   of  money   orders,  were   certainly  not   contemplated 
by   the    framers    of   the    Constitution,    and  are   not    connected  with   the 
transmission  of    intelligence,    they  are,    from  foreign  precedent,    log- 
ical parts   of   the  r.odern  postal  rower.      It   is    extremely  difficult, 
moreover,    to   biding   before    the    courts    the    constitutionality   of  such 
non-essential    functions   of  the   governm.ent,    especially  when    their 
exercise   does   not    entail   taxation,    but   actually    results    in  increased 
revenues,    and    interferes,    slightly   if  at    all,   with  the    exercise 
of   the    same   functions    by   private    undertakings,      finally,    it    should 
be   remembered  that    the    jowers   granted   in    the   postal  clause    "are 
not    confined    to   the   instrumentalities    of   comm.eree,    or   the   postal 
service  known  or    in  use   when   the    Constitution  was   adopted,    but 
they  keep   pace  with  the    progress   of   the    country,    and    adapt    them- 
selves    to    the   new  developments    of  time    and    circumstances.''     ^accord- 
ing to   this    view   there    is   no   constitutional    question  as    to    the  right 
of  the    postoffice   to   engage    in   the    banking   activities    thus    far 
attempted. 
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1'h.e   primary  purpose   of  the   postal   iOY/cr   is,    of  course,    the 
transmission   of    irxtelligence ,    but  ^.'ith  vast    equipment   and    organ- 
isation  once    in   existence,    it    is    a   comparatively  simple  matter   for 
the  government  to    increase    in  ni^imber  and   in  kind,    the    services 
•,vnich    the   postoffice  may  perform  for  its    patrons   .      In  Hevi  -ealand 
postoffices,   for   example,    a  person, can   buy  stamps,   nail  a  letter 
or  parcel,    send   a  telegram,    deposit  money,    collect  a  i-ension,   report 
births    and  deaths,    and   insure   his   life  .*"— 

In  i:  art ,    at    least,   to   the   federal   system  of  government   in 
the  United  States,    may  be    attributed   the    fact    that    Congress   has 
hesitated   in  adding:   to    the   functions    of   the   postoffice,    but   the 
money  order   system  and  jostal    savings    baniis    have    been  established, 
and   it    is    inevitable   that    the   telegrarh  and    telephone   system;S   of   the 
country  vn.ll   shortly  be    nationalized.      3o   also  rural   free   delivery 
has    caused  Congressional  aid   to   the   good  roads  m^ovement   and   several 
schemes  have  been  jroposed  for  extensions  of  road  construction  under 
federal  auspices.^— 

The    inauguration   of   the   i.arcel   post,  which  has  made    the    jost- 
office   a  cmom.on   carrier,    hjas    led   to    serious    efforts    tov.^ards   an 
adequate   appreciation,    by  possible   users,    of  the    advantages   of   the 
ne^7  facilities,    and   the    campaign  of  education   is    carried   on,    not    so 
much  \7ith   a  view  of  increasing  revenues,    as   of   fostering  the    "pro- 
ducer to    consumer"  movement,    i.  arjicularly  in   farm  products.      Congress 
authorised  the  Secretary  of  i^griculture    "to    acquire  and   diffuse   among 
the   people    of    the  United  States   useful   information  on  subjects    connect- 


ed  with   the   marketing  and.   distributing  of   farm   products"   and   under 

this    authority   the   Office   of  *^arkets  ■v;-as    established   on  .-ay  IC ,    1913. 

and 
It    employs   specialists   in  marketing   various    commodities , /issues 

bulletins    on  the    facilities   for,    and    advantages   of,    shipping  xxxiBH 

different   jroducts    by  parcel   post.      Agents   are    sent    to   appropriate 

sections   of   the    country   to  do   personal  "'ork  and    local    offices   are 

active    in  doliecting   lists    of   the   names   of   farmers   and    others  who 

have   produce   to    sell,    and    printing  and   distributing  these    lists    to 

postal  patrons  who  may   become   purchasers.^ — 

It    is    proposed,   furthermore,    to  use   postoffices  as   employiDent 
a 
bureaux,    and  iiiK   bill,    the    adopting  of   -hich  was   strongly  urged   on 

the   Sixty-third    Congress   by  Senator    -ilapp ,    provided  that    the   post- 
master general   establish,    "under  such  rules  and  regulations  as   he  may 
prescribe,  mutual  em| loyment  exchanges  at   all  presidential   postoffices 
where   registers  may   be  kept   of   any  and  all  persons  who  make    applica- 
tion to    be   registered,    as   either   seeking   empT-oyraent ,    or  seeking 
empT-oyees,   which  information  may  also   be    exchanged  between  such 
offices,    all   in  the   interest   o  f  the    proper   and   tim.ely  distribution 
of  labor  throughout   tr.e    country."        i-his    service  would    be  made   self- 
s:istaining  through  the    sale   of  registration  stamps.      The   bill  Hf 
failed   of  passage. 

ijut   pending   action   of  this    character,    or   the    adoption  by 
Congress    of   legislation   desi_  -^et  the   emp^-oyment    evil  -ithout 

using  the    lostoffice,    the    3ec^..„...^    of   labor   and   the    lostmaster   Gen- 
eral,   cooperated   on   a  scheme   by  which    "infonnation  relating  to    tiie 
distribution   of   labor    could   be  widely   scattered   and    posted  under   the 
auspices    of   the   United   States   Sovernm.eat. 

"xhe  plan,"   Secretary  V.ilson  gx)es    on  to    explain,    "consists  fof 
dated   bulletins   gent    out    by  the  Bepartment    of   -abor   to    postmasters 


throu^ihout   the   aountry,    by  '.vhom  they   are    posted   on  the    bulletin 
boards   so    that    every    lostoffice   latron,-   and   this   means    every  man, 
r;oraan   and   child,-   can  easily  refer  to   the    info  relation,      ihese  are 
]-no'.7n  as    'Bulletins    of  C^j  ortunities. '      -^^hey  are   replaced.  T/ith 
others   from    time    to    time    as  necessary,    and   suitable    notice   is  given 
r;hen   they  become    inoperative.      This   plan  has  received   the    indorsement 
of   the    various  state    ar.thorities ,  v;ho   have   been,    and   are,    cooperating 
nith  the   Jerartment    of  l^abor   in  scattering-  information  about   labor 
opportunities    and   conditions    in  their  respective   states." 

In   collectivist    facilities ,.  either  at    present    in  existence 
or  very    serioasly  urged,    the   --^merican  postoffice    is,    then,    not    far 
behind  that   of  Hew  I^ealand,    and    affords   a  significant    illustration 
of   the    tendency  of   the    federal   government   gradually   to   assume 
control   of  m.any   functions,    rroperly  national,   which  private    init- 
iative  has   proved   too   incompetent    or    too   expensive    to   handle,    'ihe 
aim   is    that   the   maximum:  benefit   may    inure  to   the    citizen. 
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postal  Crimea. 

The  postal  rovver,    as  i.*ar3hall  pointed   out    in  KicCulloch  v. 
^larylarKi^  "is   executed  by   the   single   act   of  making   the  estab- 
lishment.     But   from  this   lias   been   inferred  the    povrer   and  duty 
of  carrying  the  mail  along   the   postroad,   from  one    postoffice  to 
another,      ^nd  from   this   implied  power  xias  again  been   inferred 
the  right  to  punish   those  who   steal   letters   from  tne  postoffice, 
or  rob  the  mail.      It  may   be    said  witj^  some   plausibility  that   the 
right    to   carry  the  mail  and   to   punish  those  who   rob   it,    is   not 
indispensably  necessary   to    the    establishment    of   a  postoffice   and 
postroad.      xhe   right   is   indeed  essential  to   the   beneficial   exercise 
of   the   power,    but   not    indispensably  necessary   to    its    existence." 

Such   a  power  v/as   asserted   even  before   the   adoition   of 
the   Constitution;    the    Ordinance   of   178S  meticulously   forbade   the 
employees   from  delaying  or  robbing  the  mails,   under  penalty  of 
fines    "to  be   sued  for   and   recovered  in  an  action  of  debt"     by  the 
treasurer   of  the  United   States;    a  supplementary  ordinance   attempted 
to   establish  a  monopoly,    and    it  was  made   laxlawful   for   the    postmaster 
general   ''to   allow  and   pay   to  any  informer,    one   moiety  of  the   pen- 
alties wliich  may  be  recovered  upon  his    inforr  ation,    for   offences, 
against  the   fourth  and  fifth  clauses   of  the  above  mentioned  ordinance. 

The  Act  of  February  2u ,    179«i  greatly  extended   these    criminal 
provisions,    infraction  of  which  -ms  to    be    punished   in    the    federal 
courts;    some    of   the    &H  penalties   provided  for   the    more    serious 
offences   now  seem  severe,    but    they  are   evidence   of  how  important 


Congress   deemed    the    inviolability  of   the   mails,      i^y  this    act 
it  was   provided    ,    "that    if    any  person   shall   obstruct    or 
retard   the   passage    of   the   mail,    or   of   any  horse   of   carriage    carry- 
ing the   sane,    he    shall,   upon  conviction,    for    every    offence   ray  a 
fine  not   exceeding   one    hundred  dollars.      And   if   any  ferryman   shall, 
by  v:ilful   negligence,    or   refusal    to    transport   the  mail   across 
any  ferry,    delay  the   same,    he   shall    forfeit   and    pa,^',    for    each  half 
hour   that    the    same   sh^ll   be    so  delayed,    a  sum  not    exceeding   ten 
dollars."     A  fine   and  diSi^ualif icat ion  from  holding   any  office  under 
the  United  States  were   the   penalties    inflicted    "if   any  deputy   post- 
master  or   other   person  authorized   by  the    postmaster  general    to   rec- 
eive   the  postage   of   letters,    shall   fraudulently  demand   or  receive 
any  rate    of   postage,    or   any  gratuity  or  reward,    other  than   is 
provided  by  this    act   for   the   postage   of   letters   or   pacl^ets." 
Vessels     T/ere    forbidden  to    enter   any   port   of   the   United  otates   and 
break  bulk  until   their   letters   had  been    delivered  to    the    post- 
master,   and   the    officer   of  the    port   could   req^uire   an    oath  of 
delivery.      Exception,   however,  was  made   in  the   case   of  letters 
to    the   OT.'ner  or   consignee,    and  when   the   vessel   had   letters   directed 
to  another  port. 

In  an  effort   to   make    the    postal  system  efficient    by   insuring 
it   against   },rivatc    comr.etititn  and   the    consCv^uent   dim.inution  of 
revenues,    there  was   a  provision    (still   ^n   force,    although  modified), 
declaring   the    federal    establishment    a  monopoly  and   making   any 
infringement    punishable   by  a   fine,      ihe    act    recited      "that    if    any 
person,    other  than  the    postmaster  generax    or   his    deputies,    or 
persons   by  them   employed,    shall    take   ui  ,    receive,    order,    disi;atch, 
carry,    convey,    or  deliver,    any  letter   or    letters,    jacket    or    jackets, 
other   than  newspapers,   for   hire   or   rev/ard,    or   shall   be    concerned   in 
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setting  up   any  foot    or   horse   post,  wagon  or   other   carriage,    by 
or   in  Tjhich  ar;y   letter   or  pac'cet   shall  be    carried  for   hire,    on 
any  established   postroad,    or   any  pac'zet   or   other   vessel   or    boat, 
or  any  conveyance  whatever,   whereby  the   revenue   of  the  general 
T^ostoffice  may  be    injured,    every  person  so    offending   shall   forfeit 
for    every  such  offence,    the   sum   of   txo   hundred   dollars,      rroyiqed , 
that    it    shall   and  may   be    lawful  for   fit*e^|r   person  to   send    letters   or 
pabktts   by  si.ecial  messenger." 

S'ine    and    imprisonment  7;ere    the    punishments   for   unlawfully 
delaying,    embezzling,    secreting,    or  destroying  any  letter  or   package 
not    containing  money;    but    if  the    letter   or   pachet    contained  any 
kind  of  money,    negotiable   paper,    bonds,    or  warrants,    the   pun- 
ishment  upon   conviction  was   death.      The   carrier  was   forbidden 
to   desert   the   nail   before  he   reached  his   destination;    robbing 
any  carrier,    the  mail,    or  the   jostoffice  was  punishable   by  death. 
x'en  dollars  was   the   jenaltj    for   an  unlawful  use   of   the    franking  priv- 
ilege.     One     half  of  all   tlie    fines  recovered  went  to   the   persons 
informing   and  prosecuting  for   the   offences,    and    in   1797   it  was 

provided   that   accomplices    in  the   commission   of   postal   crimes   should 

if" 
be    subject  to    the   same  junishment   as   the   principals.^-'  In  1810 

whipping  was  abolished,   but  the   death  penalty  for  a  second 
robbery,    or   for   putting   the    carrier's   life   in   jeopardy,  was   con- 
tinued.     I'his    is   strong   evidence   of   Congressional    insistence  ui;on 
the    sanctity   of    the   mails,    since   in  16£5   only  fine  and    imj-rison- 
m.ent  were   the  punishment  for  assaults   on  the   high  deas,    or  with 
in  admiralty   jurisdiction  with   intent    to    commit   a  felony. 

Upon    the  basis    of  these   early  regulations.    Congress   has 
passed  many  laws   calculated  to   prevent    interference  with   the 
mails   or  their  misuse;   most   of  the    original    crimes  are    still 
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forbidden  and   the    changes  made    have    been   in  detail  rather     han 
character,   witii  one    important    exception:    there   has   gradually 
been  built  up  an  Index  Sxpurgatorius   of   articles  which   it    is 
unlawful  to   deposit   in,    or  to   talie    from,    the  mails  for   purposes 
of  circulation.  But  with  this   exception,    the   penal   laws  do 

not   differ  radically   from  those   of   a   century  ago. 

Eearly  all    "Offenses   against   the   xostal   Service'   have 
been  brought   together  as    Chapter   8   of  the    Criminal    Code   of   the 
United  StatesV^  It   is   now  unlawful  to   4onduct ,    or   profess  to 
conduct,    a  postoffice  without   authbrity;    to   carry  the   mail   other- 
wise   than   according  to    law;    to   set    up   private   expresses;  to 
transport   persons   unlawfully  conveying   the   mail;    to   send    letters 
by  private  exrressB   or   for   carriers   to   convey  them   over  regulat 
jost   routes   otherwise  than   in  the  mail;    to  wear  the   uniform  of  a 
carrier  without    authority   or  to  pose   as   a   carrier  of   the   United 
States  mail  when  such   is  not   in  fact    the   case.      Injuring  mail 
bags,    stealing   postoffice   ^rOj^erty,    stealing  or   forging  mail 
locks   or  keys,    breal^ing  into    an   entering   a  postoffice,    unlawfully 
entering  a  postal  car,   stealing,    secreting   and    embezzling  mail 
matter  or   its    contents,   assaulting  a  carrier  Tilth  intent  to   rob 
and  robbing  the  mail:    injuring  letter  boxes   or  mail  matter;    "know- 
ingly  and  wilfully"^   obstructing    or  retarding    the   passage    of  the  mail, 
all   are    crimes   punishable   in   the    federal   courts. 

It    is    an   offence  for   any  employee   of  the    service   to   detailt* 
destroy  or  embezzle   a  letter  or  newspaper;    for  a   ferryman   to    "delay 
the    passage    of   the  mail   by  willful   neglect    or   refusal  to   transport"; 
for   the   master  of   a  vessel   to   fail   to  deposit  with    the   postoffice 
all  mail   from   abroad   or   to   break  bulk  before  making  sue  h  delivery. 
1^0   one  may   sell   or   iise   a   cancelled   stamp   or  remove   the    cancellation 
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marks;    fostal   employees,   moreover,    are    irrohitited   from  making 
false   retiirns   to    increasetheir    compensation,    from  unlawfully 
collecting  postage;    from  fail\ing    to   account   for   postage,    or   to 
cancel   stamps,    and   from   issuing  a  money  order  without  j^ayment . 

ihere   are  also,   as   I  have   indicated,    a  number  of   laws 
denying  the  mse   of   the   mails   for   the    transmission  of   obscene   or 
libellous  writings,    lottery   tickets   and    advertisements,    fraudulent 
matter,    poisons,    intoxicating  li-^uors ,    explosives  and  similar 
articles  which  com^  under  the  ban  of  the   police  pov/er.      Furthermore, 
the   complexity  of  political   life  and  more  numerous   administrative 
problems    in  the    service,    have   given  rise  to    a  separate    class   of 
offences;    thus    it    is    criminal    for   a  mem.ber  of   Congress   to   be   inter- 
ested in   a  public   contract,    or   a  postal  employee    in  a  mail   contract; 
or  for  an  employee    to  make    or  receive   a  political  contribution. 
There   is,    finally,   the   so-ealled"newspaper  publicity   law"    ,    the 
concluding   paragraph  of  which   compels,    under  penalty   of  a  fine, 
the   marking'   as   an  advertisement    of   all   reading  matter  for   the 
publication  of  which   a  valuable   consideration   is   received. 

warsaall's  dictum  in  iicCulloch  v.   Maryland   has  remained 
unquestioned;    it  has  never  been  doubted  that  Congress  had  the 
power   to    punish   offences   against    the   mails   themselves,    or  neglect 
of  duty  by  postal  employees,      i'he   constitutionality    of  such 
legislation  has   never  been   attacked;    the   courts    have    only  been 
called  upon  to  decide   technical  points.  i'or  example,   the  word 

"rob"   is  used   in   its    com'-non   law  sense;    jeopardy   "means   a  well- 
grounded  apprehension   of  danger   to    life,    in   case   or  refusal  or 
resistence";    pistols  are   dangerous  weapons  within  the  meaning  of 
the    law;    and    "all  persons   present    at    the    commission  of   a   crime, 
consenting   thereto,    aiding,    assisting,    or  abetting  therein,    or 
is 
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in  doing   any  act  v/hish   is   a   constituent    of   the    offence,    are 
irincipals.        Ihe   detention  of  mail   by   one    employed   in  the    jost- 
office,    refers  to   a  letter   or   pac''':et    before    it   reaches   its 
destination;    the    taking  must   be   clandestine   and   the    intent   criminal. 
An  indictment   for   advising   a   carrier  to   rob   the  mail  must    aver  that 
the    offence   has   been  comitted;    a  sword   in   the    hand,    although  not 
drawn,    is    a  dangerous  weapon;    a  pistol   is    ^res^umed  to    be    chargedT — 
These   are   some   of   the  questions   that   the    courts   have    been   called 
upon  to   determine. 

i^or  has   there   been  any  dispute  as  to   the   power  of   Con^.ress 
to   establish  a  monopoly  by  forbidding   private    postal   enterprises. 
X1.S  was   pointed  out    in  an  early   case,    "Ho  government   b^s   ever   or- 
ganized  a  system  of   posts   without    securing   to    itself,    to   some 
extent,    a  monopoly  of   the    carriage    of   letters  and  mailable   packets. 
-he   policy  of    such  an   exclusive   system  is   a  subject   of   legislative, 
not    of   judicial   inquiry,      i-ut    the   monopoly   of  the    government    is  an 
optional,    not    an  essential  part    of   its    postal   system.      The   mere 
existence   of  a  lostal  department    of   the   government    is   not    an 
establishment   of   the   monopoly."        Thus   questions    have    arisen  as   to 
the    extent    and   scope    of   the    original   provision   and    the    amendments 
that    have   been  made    to    it. 

In  1834,   for  example,    Eew  Orleans    citizens   complained   of 
slo?.'  mails,    and   proposed   a  plan   of    forming   a  private    association 
for  a  daily    express   line    to   iiew  'jJork.      But    the   project    being  referred 
to   Chancellor  l^ent   for    his    opinion,    he   advised   that    "the    objects 
of  the   association  cannot    be    carried   into    effect,    in  the   way 
proposed,    without   violating   the    postal    law.  In   1844   the 

attorney   General   gave    an  Oi-inion   that   letters    carried   over  mail 
routes   by  private    carriers   eould   not    be    charged  with  postage,   nor 


could    the    letters   be    detained;    the    only   availatle    course  was 

"to  enforce   the   penalties   to  which  all  unauthorized   carriers   of 

"(if 

letters  on  the  mail  routes   are   by  law  subjected. 

As   for  the    general   interpretation   of  the   statute,    a   federal 
circuit    court,    in  holding   that    it  was   not  unlawful   to    carry  an 
unstamped   letter   of   advice   concerning  money  shipped  by  express, 
said:  "These   provisions   of  the    postoffice    law,    being  in  deroga- 

tion of  common  right,   must    be    construed   strictly,   and    in  the    absence 
of   clear   and   explicit    language,    forbidding  the    carriage    of  a 
letter,    under  the    circumstances    indicated,   we  must    hold   that    the 
right    to    do  so    is    not    interfered  with."  xhe    Supreme    Court    of  the 

United  States,    however,    had  previously  declared  that  the   act    was 
undoubtedly  a  revenue   law,    although   "not   drawn  with  Ik  all    the 
precision   and    explicitness   desirable    in  penal    legislation."  And 
the  rule    of  interpretation  as   laid   dov/n  by  the   Department    of  Justice 
was   that    ''the   acts"   are    not    subjected   to   the  narro?;  rules   formerly 

applied  in  the    construction  of  penal  statutes In  oior    courts, 

such  acts  receive   the    same    construction  that   would   be    jut   upon 
anylother  remedial   legislation;    that    is,    a  fair,    sensible,    practical 

interpretation,  without   reference   to  any  merely  technical  rule   in 

"C2.2, 
favor   of   the    accused. 

The   truest  ion  arose   in  1858   as   to   the    lagality   of   carrying 
letters   to  and   from  the    postoffice   in  a  town  where   a  public   carrier 
had  not   been   ai  pointed.      The   attorney  general  was   of  the    opinion 
that    the   act    forbade  this.         "A  person,"   he   said,    "who   intends   to 
malce    the    carrying   of  letters   his    regular  business,    or  part   of  his 
business,   and   to   do    it   periodically   for   hire,    in   opposition  to    the 
public   carrier,    is    legally  incapable    of   receiving  authority  to 
talve   letters   out    of   the   postoffice   for   that  purpose."      But  when 
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the    question  '.vent    to   the    courts,    8   contrary  position  was   ta'^en. 
The    Act    of  iwarch  2,    1851   authorised  the    postmaster  general     to 
estatlish  postroutes  within  the    cities   or   towns."      i'he    court    held 
that   the   word    "postroutes"   was   not    synonymous   v.'ith   "postroads" 
used   in    th^t    iortion  of  the    act    of   1627  which  rr.ade    criminal  attempts 
to    compete  with  the   federal   government   in  carrying   the   mail.      Eence 
private   letter   carriers   violated   no   law.        i'his   decision,    hov/ever. 
Fas   overruled  when  tongress    extended"  the   provisions   of  the  ^xct    of 
16£7  to  all  postroutes   already,    or   thereafter  established,   and   ia 


167sdeclared  letter  carrier  toutes  within  cities    "postroads. 

Thus  when  an    express    eomxany  had  a  nximber  of  messengers   to 
collect    letters   daily   from    certain   customers  who   paid  with   private 
staipps,   jreviously  sold,    the    letters   being-   te^^en  to    an   office, 
sorted,    and  dispatched   to   the    addressees,    the   court   held  that    these 
deliveries   could    not  be   deemed    "by  messenger  employed  for  the 
particular  occasion  only,"   but   were  deliveries    "by   regular  trips 
and  at    stated  periods,"  and   the   defendant   was  therefore   liable >^ 

There  has  always  been  the  exception  that  the  carrier  is 
permitted  to  transport,  otherwise  than  in  the  mail,  letters  or 
^xksJcst  packets  relating   "to   some   part   of  the    cargo   of  such  steamboat 

or  other  vessel,    to.  X\.^   currfnt   business   of   the   carrier,    or   to   some 

(A? 
article      carried   at   the    same    timeT^    Under   this    inhibition   it    is 

net    lawful   for    a  rfeilroad    corny  any  to    carry  letters   from   one    connecting 

line    to    another   line,   when  the    letters   relate    to   throug-h   business.      T 

The    letters  must    be   sent   by,    or   addressed, to,    the    carrying   ccmpanjfC'' 

i:ut    in  1S12  Attorney    General   iVickersham  decided   that    a  railroad 

might    carry  over   its    lines,    not    in  the   mail,    letters  written   by    the 

secretary  of   a  relief  association    (which  was    composed   of   the 

emjloyees   of  the  railroad)    to   the  railroad   company,    but   not    letters 


from   the   officers    of   the    association  to    its   members; 

In  1915   the   Supreme    Jourt   v;as    called  ujon  to    construe 
the   statute   and  held  ;7it  -In   the    "ciarrent   "business"   exception 
"letters   of  a   telegraph  superintendent,    jointly  appointed   and 
paid   "by  a  railray   com]  any,    and   a  telegraph  comiany,   which  were 
written  to    a  railway   station  agent   and   telegraph  operator  with   the 
purpose   of  i:romoting  the   efficient    and   successful  operation  of 
the    telegraph  business   in  the    success   of  which,    the   railv/ay    com- 
pany,  under  the   contract    with    the    telegraph  company,    has   a   finan- 
cial  interest."        The    Court   refused,    however,    to    consider  whether 

the   statute    is    "penal   or   remedial,    or  wriether   it    is    to    have    ">   strict 

(J  J 

or  a   liberal  interpretation."^ 

Another   class   of  offenses   ^as  arisen   out   of  the    section 
providing  punishment    for    'whoever   shall  linowingly  and   wilfully 
onstruct    or  retard  the   passage    of   the   mail,"   or    any  conveyance   by 
which    it    is    being   carried.      Wide   extension   of  federal    authority  and 
effective   federal    supremacy  have    been    enforced  under  this   provision, 
it   having  been  held  that    a  defendant  toll  gate   keeper  cannot   plead 
the    justification  of   a  state   law  for  stopping'   a  carrier  of  the  mairr- 
It   has   been  decided,   also,    that   mail  matter  in  the   postoffice, 
ready   for  delivery,    is"obstruct ed"  v.-ithin  the   meaning   of   the   statute 
by  an  unprovoked   assault    on    the   postmaster.      "The   la?/  presumes   that 
the   defendant    intended  by  his  act    the  result  which  followed   and   the 
offense   is    complete."     ikxrs     An  act,    if  unlawful,    resulting    in 
an  obstruction,    is    per   sg   done   knowingly  and  -.'alfully.^- 

Preventing:   a  mail  train  from  running   as  m.ade    up,    even  though 
one    is  v;illing    that    the   mail   car   shall   go   on,    is   an  obstruction 
v/ithin  the   meaning    of   the   statute,    and  wbere  the    regular  passenger 
trains   of   a  railroad    comjany   have   been  selected  as   the    ones    to 


H7> 


carry  the   mail,    the   failure    of   the   railroad   to   run   other  trains 
for   that   purpose    is   not   necessarily  unla^vful.      It    is   no  defense, 
however,    tlmt    the    ohstniction  V7es    effected  merely   by  leaving  the 
empT-oyment,    "where   the  motive  of  quitting  \7as  to   retard   the  mails, 
and  had  nothing    to   do  with  the    terms   of   emr  loymient . " 

These   doctrines   '.vere   given  t.i-?-,-  ridest    scoie    in  the    I^ebs 
cases.      It  was   held   that    an  indictment   for    otstructing   the  mails 
need  not    set   out    that    the   act  v^as   done    feloniously,    since    the 
erime  was  not  a  felony  at   the    common  law;    nor,   furtherrriore,    is    it 
necessary  to   show  knowledge  that  the  mails  would  be   interfered  with. 
"The   laws  mbil-:e   all   railways    postroutes    of   the   United  States,"   said 
the    court,    ''and   it    is   v/ithin  the   rage   of   everyone's  knowledge   that 
a  large   x^oiortion   of    the    passenger   trains   on  these   reeds    carry 
the  mails."     Finally  where  the    indictr:ent   is   for   conspiracy  to 
obstruct    t?ie   nails,    and    overt   acts   in  x't-^rsuance   thereof,    "it    is  not 
restricted   to  a  single   overt   act,    since    the   gist   of  the  offense   is 
conspiracy,   v;hich   is    a   single    offense."^' 

The    authority   of    Congress  may,   moreover   be    enforced   otherwise 
than  by  prosecution   for   violations   of  this    provision.      "The   entire 
strength  of   the    nation,"   said    the    Supreme   Court,    "may    be  used   to 
enforce    in   any  part   of   the   land    the    full  and    free    exercise      of  all 
national  powers   and   the    security    of   all  righto  entrusted  by    the 
Constitution   to    its    care.      The    strong   arm  of  the    national   govern- 
ment r.ay  be    put    forth  to    brush  away  all   obstructions    to  the 
freedom   of   interstate    commerce   or  the    transportation   of   t]..e   mails. 
If  the    emergency   arises    the   army   of   the   iiaticn,    and    ail   its   mjilitie  , 
are   at   the   service   of  the   Eation  to    compel    obedience   to    its    laws." 
4nd  the   Supreme    Court  went    on   to  declare    that    "it    is    e^^ually  within 
its      the    federal   governm.ent '  s      competency   to   ar:peal    to   the    cuvil 


courts   for    &n   inquiry   and   determination  as   to   the   existence    and 
character   of   any  alleged   obstructions,    and    if    such  are   found    to 
exist,    or  threaten  to   occur,   to    invoke    the   pov/ers  of  those  courts 
to  rer.ovc    or  restrain  such  otstruct  ions  ;    that    tl:e  jurisdiction 
of   the    courts  to    interfere   in  such  r.atters   by   injunction  is  one 

recognised    froic  ancient   times   ahd  by   indubitable   authority;? 

that    the   proceeding   by   injunction  is   of  a   civil   character   and  may 
be   enforced  by  proceedings   in  contempt;    that   such  proceedingd  are 
not    in  execution  of   the    criminal  laws   of  the    land;    that    the   penalty 
for   a  violation   of    the   injunction  is    no   substitute   for   and   no 
defence   to  a   prosecution  for  ar^^   criminal   offences   comr:.itt€d   in 
the   course  of   such  violation. 

when  Y/e   turn,    however,   to  the   power  of  Congress  to    exclude 
from  the  mails,   a  different   problem   is   presented.     As  has  been 
jointed   out,    early  in  the   history   of   the    post  office,   mail  miatter 
ras    classified  according   to    its    character  and  different   rates 
of   pestage  v;ere   charged.      In  1799  the   Postmaster   General   sent 
a  letter   to   Congress    com.plaining  of   "large   and   incotvenient  packages' 
and  the    -act   of   1610  provided   that    "no  postmaster  shall  be   obliged 
to   receive,    to   be    conveyed   by  mail,    any  packet  Trhich  shall  reighjk 
moTQ    than    tli^ee    pounds.        Congress,    therefore,    very   early   exercised 
the  right   of   determining  v/hat    articles   should  be  mailatle    and    the 
conditions  upon  which  they   should   be   carried. 

These   exclusions  were  made   to    protect   the   mails,    the    objection 
to   the    "inconvenient   packages"   beirig-   that    the    transit   ".'as   retarded 
and   siaaller   articles   injured;    such  restrictions  h^ve    been  maintained, 
and  the   postoffice  regulations   nov:   prescribe  the    limits,    both   of 
reight  and  size.      Congress   has,   miorecver,    on  the    same    ground, 
conditionally  excluded   a  variety  of   articles,    such  as   poisons 
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explosives,    inflamffiatie  materials,    infernal  machines,    disease 
germs,    and   all^eompositions   liable    to    hurt  anyone    or   injure   the 
mails.      It    is    provided,    hov/ever,    that   the    postmaster   general 
"may  permiit    the   transmission   in  the   miails   under  such  rales  and 
regulations   as   he    shall  prescribe   as   to   preparation  and   pacldng" 
of  any  of   these   articles,    "not    outwardly  or  of   their    own  force 
dangerous   or  injurious    to   life,    health  anc:   property."     Intoxicating 
liq.uors    are    absolutely  excluded.      Any   violation  of   the    statutory 
provisions   of  of  regulations  m.ade    by   the   postmaster  general    in 
pursuance   of   the  authority  given  him,    are    punishable    by  fine  and 
imprisonment  .^~ 

The   absolute   exclusion   of    intoxicants,    however,    cannot    be 
justified   upon  the   same    principles   as    the   conditional    exclusions, 
?ince    the   danger   to   the  mails   can   only   arise   fromj   the   fact    that 
they    are   liquids.      Xhis  distinction  leads  naturally  to  another 
class    of  articles   -hich  are   denied  postal   facilities    on  account 
of  the  effect    they  will   have    on  recipients.      In  this    class    is 
all   printed   or  '.written  matter  which  is    obscene,    libelous   and    in- 
decent,   or  -A'hich  relates    to    lotteries  and    fraudulent    schemes S— 

-he   first    inhibition  was  made   by   Congress   in  the  ^ct  of 
167£,    codifying  previous   laws    and   organizing   the    postcffice   on 
its  present   basis.      Under   penalty  the  use    of   the   mails  was   denied 
obscene  matter,    cards    "upon  which  scurrilous   epithets  ma^   have 
been  written  or  xrinted,    or   disloyal  devices  printed  or  engraved" 
and    "letters   or  circulars    concerning  illegal   lotteries;"      it   hss 
since   been  made    criminal   to   talre    obscene    or  scurrilous  matter 
from  the  mails   for  purposes   of   circulation.^ 

isefore  the   Sujreme    Court    of  the    United   States,    the    power 
of   Congress   to    exclude   obscene   and   indecent  m.attcr   from   the   mails 


has   never  been   seriously  questioned,    and    the    points   presented 
for  deterrcinat  i^on,    largely  to   the    lov/er   federal   courts,    have 
not    been  as   to    the    constitutional   authority   of    Congress.        In  1690 
the  Supreme   Court    held   that   under   the   Act   of   July  l£,    1676   it 
V7as  not    an  offence    to  deposit    in   the  mails  an  obscene   letter, 
enclosed   in  an  envelope,    and   refused   to    consider   the    affiendroent 
made    in   1668  T^hich  had   extended   the   inhibition  to    sealed  matter, 
closed   to    inspection.        Lut    in  1095,    the    L-ourt   determined   that 
v/hile   the   possession  of   obscene   pictures    is   not   forbidden,    it    is 
an  pffence    to  deposit    in  the  mails    a  letter,    not    in   itself   objec- 
tionable,   but    Kxxzjrzxs   conveying   information  as    to  v/here,   and    of 
whom,    such  pictures   could    be    obtained.      -n.nd   the   next  year  the 
Court    refused   to    accei  t   the   defence   that    the    obscene  matter  was 
mailed   in  reply  to   decoy  letters   by  a  government   detective.^ — 

It  was   held,  moreover,    that    "the  words    'obscene',    'lewd' 
and    'lascivious,'    as   used   in  the    statute,   signify   that    form    of 
immorality  which  has   relation  to   sexual   impurity,   and  have   the 
same  meaning   as   is   given  them  at    comm.on  law  in  prosecutions   for 
obscene   libel,      ^is   the   statute    is    highly  penal,    it   should    not   be 
held  to    embrane    language  unless    it    is    fairly  v;ithin  its   letter 
and  spirit.  xhe    penal   code   of   19C9   a  extended   the    language    to 

exclude    "every   filthy"   book,   pamphlet,    picture   or   letter,   and    this 
in   effect   overruled  the   Swearingen  case> — 

There   have    been   .questions,    also,    as    to   the   re.j.uirements 
for  a  valid    indictmient,   w?iich,    it   has   been  held,      need  not    set 

out   the   objectionable   matter,    but   must   inform   the   accused   of   the 

G 
nature   of   the   charge   against   him.        The    courts   h-ave    varied   as    to 

'Whether   the    test   of    obscenity  is   t^iat   laid  down  by  ^ord   Cockburn: 

Is   the    tendency  of  the   matter    "to   depsave   and   corrupt    those  whose 
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minds   are    open  to   such   inimcral   influences   and    into   whose   hands 
a  jublicaticn  pf    this    sort  rould    fall"?     and   the    dictionary 
meaning  as    "offensive   to    chastity,   decency  hk   or   delicacy." 

'ihe   4_uesticn  as    tc   vhat   is    obscene,    hov^ever,    is   for   the    jury 

[JT- 
to  determined 

Congress   has    also    denied   postal   facilities   to   "all  matter 
otherwise  mail  at  le   hy  lav/,    uj  on  the    enveloje    or   outside    cover 
or  wray.per   of  which,    or    any  postal   card  upon  which   any  delineations 

epithets,   terms,    or  language   of  an  indecent,    lev/d libelous, 

scurriT.ous,    defamatory,    or   threatening   character,    or   calculated 

by  the    terms   or  manner  or   style    of  display  and   obviously  intended 

tc   reflect   injiiriously  upon  the   character  or   conduct   of  another, 

miay  be   written  or  printed  or   otherv/ise   impressed  or  ai;parent." 

ihis  prohibition  has   been  extended  to    include  a  postal   card 

demanding   the   payment    of   a  debt   and  stating   tmit    "if    it    is    not 

paid   at   once   we   shall   place   the   same  with  our   lav/yer   for    collection." 

It   has   been  held,    however,    that    "outside    cover  or  wrapper" 
does   not    include  the   outside   sheet    of  a  newspaper   and    thus    the 
postal  authorities  are    unable   to    exclude   periodical   lublicaticns 
On   the   ground    that    they    contain  scurrilous   or   defamatory  matter.^ 
i?rom  time   to    time   bills   have    been   introduced   in   Congress    "to 
authorise    the   postmaster  general    to   exclude   from  the   second-class 
rrivilgiele  publications,    as    such,    single    issues   of  which   are    found    to 
contain  such  nonmailable   matter;    but   no   fa-zorablp    action  has    ever 
been  ta>en  by  Congress   on  any  of  these   bills.     An  effort  has  also 
been  made    to   deny  all  postal   facilities   in  such  casesV— 

Vigorous  objection  has  been  made  to  the  validity  of  laws 
excluding  obscene  matter,  but  the  arguments  have  in  no  case  any 
authoritative   sponsorship.        One  v/riter,    for   example,    urges   that 


"under  the   pretext  of   regulating   the   mails,"  Congress    controls   "the 
psycho-sexiiai   condition  of  the   postal  patrons."      "The   statute," 
he   goes   on  to    say ,  "furnishes   no   standard   or   test    ty  v/hioh  to^ 
differentiate   what    hool:   is    obscene   from  that    "iiich   is    not.        Such 
H  contention,    so   far   as   it    is   one    of  ^LonalL i t a ti q aal  v/e«lrnesa    in 
Congress    is   plainly   invalid ,        Immoral    libels   are    an   offence   at 
the   cannon   law,"   not    because   it    is    either   the   duty  or  province   of 
the    la^7   to    promote   religion  or  morality  by  any  direct   means    or 
runishments,    but    because    the   line  which  must    be  drawn  betveen   what 
is   and    is   not    the    average    tone    of  morality  which  each  person  is 
entitled   to    expect   at   the   hands   of   his   neighbor   as   the    basis   of   their 
mutual   dealings.  The  standard    to   differentiate   what    is    obscene 

is    the  same  as  that  which  prevailed  at  the   common  law. 

Xhe   right    of   individuals   to  use   the   mails    is   not  an  absolute 
one;    the    legislative   department    of   the   government  may   impose   reason- 
able  restrictions   on   its   exercise.      It  ma^"    say    that   a  rublic    con- 
venience   is   not    to   be   used   to   injure   the  morals   of   the    citizens 
and  may   exclude    such   injurious  matter,    not  with  the    viev;   of  ma'-cing 
immorality  criminal,    but   simply    in   order  that    the    circulation  may 
not   be   encouraged   by  the    government,      .a-nd    to   make    this    denial   of 
facilities   effective,    Congress  may  punish  for    violations.      The 
grant    of  the    postal  pov.'er    (to  borrow   the    language   used   by    the 
Supreme   Ciourt   in  a   commerce    case)    "is    complete    in   itself,"   and 
"Congress,    as   an   incident   to   it,   may  adopt   not   only  means   necessary 
but    convenient   to    its    exercise,    and    the  means   may   have    the    q.uality 
of  lolice   regulations."  The    right   to   use   the  mails    is    "given 

for  beneficial    exercise,"   and  may   be   denied  when    it     'is   jpxxxstxx 
attempted    to    be    perverted   to   and    justify  baneful   existence."^ 

'.Vith  regard   to    lotteries,    however,    the    case    is   net  so    clear. 


-'he   laT.'  declared   that    "no   letter  or    circular   concerni]aglillesal| 
lotteries,    so-called   gift   concerts,    or    other   similar   enterprises, 
offering-  prizes,    or  concerning  schemes  devised  and   intended  to 
deceive   and   defraud   the   i,uhlic,   for   the   purpose   of   obtaining  mone^' 
under   false   pretenses,    shall   be    carried   in  the   mail,"  and  made 
violation   criminal.      In   187G    the  r/ord     illegal     v,'as   strichen   out, 
so   that    letters   or    circulars  concerning  all   lotteries  were   iro- 
hibited,   and   in  1890  the    law  was   further  amended  so  as  to    include 
lottery  advertisements    in  newsparers  and   to   permit   postmasters 
to  xitMxajc  -vvithhold   suspected  mail,      x'riai.   of   of fe riders  nay   ta>:e 
J. lace   either   in   the   district  where   the   letter  was   mailed,    or    that 
to  7/hich  it  was   addresseoT" 

The  Senate  Committee  in  charge  of  the  amendments  proposed 
in  IsyO,  reported  the  bill  to  be  based  "on  the  conceded  j.ower  of 
the  government  to  determine  trhat  character  of  matter  may  be  sent 
through  the  mails;  and  its  purpose  is  to  protect  the  general 
welfare  ai£.  morality  of  the  people  against  the  pernicious  effects 
of  lotteries.  "^  for  authority  the  ccJamittee  relied  upon  the  case 
of  Thalen  v.    Virginia,    in  which  tiie   Supreme    Court   said: 

"The  suppression  of   nuisances   injurious  to   public   health  a 
or  morality  is    among    the  most    important   duties   of   governm.ent. 
iixperience   has   shown  that    the    ccmmon  forms   of  gambling:  are    compar- 
atively inaoGuous   when  placed   in   contrast    with   the  widespread 
pestilence   of   lotteries.      xhe    former  are    confined  to    a   few  persons 
and  places,    but  the    latter   infests/the  whole   comm^unity:    it   enters 
every  dwelling;    it  reaches   every    class;    it   preys  upon  the    hard 
earnings   of   the    poor;    it   plunders   the    ignorant    and   simple."     iit 
common  law,    the   canmittee  argued,    the   king  could  not   sanction  a 
nuisance;    by  parity   of  reasoning  a  nuisance  may   be   denied  govern- 


mental   erxcourageiiient. 

^•1.11   of  the    anti-lottery  legislation,   enacted   by   Congress, 
has   been    sustained   by  the   Supreme    oourt    of   the   United   States, 
although,   I    think,    the   reasoning  might  ^r/ell  h^ve   been  more   cogent. 
In  the   first  case   arising  under  the    earlier   legislation,    the    i-^ourt 
declared : 

"Ihe    validity   of  legislation  prescribing  T^;hat  should   be 
carried,    and    its  weight   and   form  and   the    charges   to  which  it    should 

be   subjected,    has   never   been   questioned The  power  possessed 

by  Congress   embraces   the   regulation  of   the    entire   postal   system   of 
the   country.      -he   right    to   designate   what   shall  be    carried  necess- 
arily  involves    the  right    to   determine  what    shall   be    excluded." 
xind  in  a  later  case,   under  the    act   of  1890,    the   freedom  of  the 
press   also   being  at    issue,    the    Court    said: 

"The    states   before   the   Union  was   formed  could   establish 
postoffices   and   postroads   and    in  doing   so    could    bring   into    i  lay 
the  police   power   in   the    protection   of   their    citizens   frcn  the   use 
of  the  means   so   provided  for   purposes   supposed  to    exert   a  demor- 
aliziTig    inf±uencetupon  the   people.      V<hen  the   ^ower  to   establish 
iotsoffices   and   postroads  was  surrendered  to  the    Congress   it   was 
as   a   complete   j-ower,   and   the   grant    carried  withit    the   right    to 
exercise  all  the   powers  which  made   that   power  effective.      It 
is   not   necessary  that    Congress   should   have    the    i-ower  to   deal    with 
crime   and    immorality  v/ithin  the   states    in  order   to   maintain    that 
it   possesses   the   jower   to    forbid    the    use   of    the   mails    in  aid    of 
the   pEFpetraiion  of   crimje   and  immorality .  "^C/ 

Counsel  for  the   petitioners    in  this   case   urged  with  con- 
siderable   force  that   there  was  a  valid  distinction  between  obscene 
or   indecent  matter  and   lottery  tickets   and   advertisements,    but  to 


this   the   Court   replied: 

"The  arj^ument   tl 

hibita  and  mala  inaa,    and    that    Congress   might   forbid    the   use   of  the 
mails   in  promotion  of  such   acts   as    are   universally  regarded  as 
mala  ia  Sfi.,    including   all  such  crimes   as  murder,    arson,    burglary,    etc 
and  the    offence    of    circulating   obscene    boolis   and   papers,    but    cannot 
do   so   in  respect    of   other  matters  v;hich    it  might  regard   as    criminal 
or  immoral,    but  v'hich   it   has   no   pov/er   itself  to   prohibit,    involves 
a   concession  7?hich  is    fatal   to    the    contention  of  the    petitioners, 
since   it  v/ould   be    for   Congress  to   determine    r/hat    are    vithin  and 
vrhat    are  rithout   the   rule;    but  vre  think   there    is    no   room  for   such 
a  disti'nction  here,   and  that   it  must    be    left   to   Congress   in  the 
exercise   of  a  sound   discretion  to  determine  in  ";hat  manner   it    rail 
exercise   the   porer  which  it  undoubtedl;,   possesses." 

Special  exceition   is    taken  by  i^^r.    Hannis    xaylor    to   the    doc- 
trines  of   the  Rapier   case.      He   says;      "the   act   against    the    circula- 
tion of  immoral --literature ,  which  was  not   drawn  in  a  j^^aroxysra  of 
excitement,    exhausts  the   entire   constitutional   authority   over  the 
intellectual  contents    of  documents  passing  through  the  mails   that 
Congress   can   exercise."     And   referring  to   the   exclusion  of  lottery 
tickets  and   advertisements:       "I'his   new  born  heresy- created  to  meet 
a  special   emergency-  will   be   utterly  repudiated   by   the   Am.erican 
people    the  mo-nent  when   the   despotic  and    irresponsible    jower   over 
opinion  with  v/hi  ch  the    fiat   of   the    Supreme    Court   has   armed   Congress, 
is   applied,  as   it  surelji  will  be,    to   some   subject  which  will  arouse 
and    quicken   the   xublic    conscience.    *^ 

As  yet,  however,  there  has  been  manifested  no  disposition  to 
repeal  any  of  the  lottery  legislation.  Congress  iias,  in  fact,  made 
further   exclusions,   with   slight   protest,      xhe    act   of   July  31,    191£, 
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excludes    from   interstate    commerce,    from  the   mails,    and    from   im- 
portation into   the   United   States, ''any   film   or   other  pictorial   rey- 
resentation  or   encounter  of  pugilists  under  v;hatever  name,  which 
is  designed  to   te   used  or  may  he  used  for   iiirioses   ofnpublic   ex- 
hibition."     This,    probably,    is   the  mostoradical  action  jret 
t&y.en  by   Congress. 

It  should  be   noticed,    hov^ever,    in   concluding  this   review 
that   all  the   articles  which  Congress  has  t^us   far    excluded   from 
the  mails   have   been   inherently  different   from  the    articles  which 
may  be    transmitted,    or   their    effect    oi5  recipients  will   be   harmful. 
Sxplosives,    liquids,    infernal  machines,    intoxicatin^;-   liqiiors ,  ,  -   all 
are   in   their   nature   dangerous   to    the   mail   or  to    the    addresseesj 
obscer^e    literature   and   lottery  tia-iets   are   proper   s:ibjects   for 
denunciation  by  the   government,   and    Congress  may  attempt  to   minim.ise 
their   evil  by  denying   them   postal   facilities.      It  may  be   said 
therefore,    that    all  prohibitory'   legislation  has  had  the    ctiaracter 
of  police  regulations;    each  exclusion,   when   assailed,    has  been 
justified  on  the    facts   of  the   particular  cases,   and  the   Supreme 
Court   has  never  gone   so   far  as   hja§  a  lower  federal   tribunal   in 
declaring  that,    "Congress  has  exclusive    jurisdiction  over  the 
mails   and  may  prohibit    the   use   of   the   mails    for    the    transmission 
of  any  article,       ^^ny  article,    of  any  description,  whether  harm- 
less  or  not,  may,    therefore,   be  declar-d  contraband  in  the  mail, 
by   act    of    Congress    and    its    deposit    there  made   a  crime.  "^ 
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■The  denial    of  postal    irivileges  vmen  they   are    used  to 
lefraud  may  be    justified  upon   the    same    grounds   as  the   exclusion 
of  obscene  matter   and    lottery    tickets;    Congress   has  authority 
to  ma'ke    the   use   of  the   nails  subject    to   iclice   regulations.      Lut 
it    is   jrovided   thiifthe   postmaster  general  may,    upon   evidence 
satisfactory   to    hira  that    any  person   or    company   is    engaged   in 
conducting   any  lottery      or  fraudulent   scheme,      instruct   postmasters 
at   any  postoffice   at   "hich  registered   letters   arrive   directed   to 

any   suc:i  person   or    company to  return  all   such  registered 

letter   to   the  postmaster  at   the    office   at    which   they  T^ere   originally 
mailed,   v;ith  the  r'ord    ' i'raudule  nt '    plainly  written  or   stamped 
upon  the    outside   thereof"     and  returned  to   the   writers  under  such 
regulations   as   the  postmaster  general  may  prescribe,    iut  under 
this   section  there   is   no    authority  to    open  any  sealed   letter. 

The   constitutionality   of    these   provisions   have   been   completely 
established   by  the   Supreme    Court    of   the   United   '-states    r',7hich 
held   that   the    xostal  system,   is  not    "a  necessary  part    of   the    civil 
government    in  the   same   sense    in  which  the   protection   of   life,    lib- 
erty and  -[roperty,    the  defense   of   the   government    against    insurrec- 
tion,   and  foreign   invasion  and  the   administration   of  public    justice 
are:    but    it    is    a  public   function,    assum.ed  and  established   by   Congress 
for   the    general  welfare."      Thus    it  was   constitutional   to    exclxxde 
such  fraudulent  matter. 

As  to  other  objections,  the  Court  declare d'/that  due  process 
of  law  was  not  denied  v/hen  an  executive  official  was  given  author 'l'- 
to    control  the   disv:o3ition  of   i: roperty;    "nor  do  we    think  the 
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law  unGOiistiti;t icnal   cecause    the    posteaster  general  Kay   seize    and 

deta^^t-s-ll   letters,  which  na^r   include   letters   of  a  jurely   persona:. 

or  domestic  character,    and  having  no   connection  '.vhatever  "/ith  the 

rrohibited   enterprise."     The    fact   that    the    postmaster  general  may 

not    open  letters   not    addressed  to    himself  makes   such  a  prevision 

necessary   in  order  that    the   law  may   be    effective,      i'inally,    said 

the    Court,    "the    oojection  tr^at    the   postmaster  general  is    sathorized 

by  statute    to    confiscate   the   money,    or    the    representative   of  the 

money,    of   the    addressee,    is   based  upon    t-ie    hypothesis   that    the   money 

registered 
or  other   article    of   value    contained   in   a/letter   becomes   the   property 

of   the   addressee    as   soon  as  the    letter   is  deposited   in  the    postoffLce 
ijut   the   postmaster   general,    in  seising   the    letter,    does  not    confiscati 
it,    or    change   title   thereto;    he  merely  denie§   the   use   of   the    faciliti< 
of   the    postoffice.      It  would   have   been    competent    for    Congress   to 
have    empoT/ered    the   postmaster  general,    in  the   first   instance,    to 
have  refused   to   receive    the    latter   at    ail,    if   its    objectionable 
character  v/ere  Incrn   to   him.^ 

i'he   sole    remaining    question  is    therefore  as   to   the    conclusive- 
ness  of  administrative   determinations    aM    it   appears   that    in   the 
rostoffice    cases    the   courts  have  exercised   their  pov/ers   of   revie-.v 
further  than  in   any  others,    coming  up    from  different   executive 
departments.      ihe  Supreme    Court    has   summarized   the    rule  as   follo'.vs: 
"That   -/here   the   decision  of   ,j.uestions    of   fact    is   committed  by   Congress 
to  the    judgment   and  discretion  of   the    head   of  a  department,    his 
decision  thereon  is    conclusive;    and   that   even  ui  on  mixed   questions 
of   lav;  and   fact,    or    of  law  alone,    his   action  will   carry  Y.'ith  it 
a  strong  presum;tion  of    its    correctness   and   the    courts  will  not 
ordinarily  review   it,    although  they  may  have    the   iower   and   will 
occasionally  exercise   the   right    of  so  doing. " '^ 
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V<hen  the    postmaster  general  made   a    clear  mistal.e    of   law, 
since,    by   any  construction  of   the    facts,   the    statutes    could   not 
be  made   to  cover  the   case,    relief  was   granted.    "Tdi   authorize    the 
interference   of    the    postmaster  general,"   said  the    Court,    "the    facts 
stated  miust,    in  some    aspect,    be   sufficient   to   jemiit   him,    under 

M 

zae   statutes,    to   make   the   order.  ^r,    stated  differently,    if   it 

is    "legally  impossible"  under   any  constraction  of   the    facts,    "to 
hold   that    the    com.plaining  party  was   engaged   in   obtaining  money 
through    the  mails    by  false   or  fraudulent    rej.  resentations , "   the 
courts   will   intervene.      Xhe  general   rule  may,    therefore,    be   stated 
as   follovjs:    judicial  review  will   be  granted   only   in  those    cases 
there    it   appears   that  the    order   is   without  legal  authority   or  ultra 
vires ;    exercise    of   discretion  will  not    be    reviewed  unless,    upon  any 
interpretation   of  the    facts,    the    order   is   clearly  wrong,    and    even 
upon  questions   of   law  alone,    it  v;ill   carry   a  strong  presumption  of 
oorrectness. 

A  number   of   proposals    have   been  m.ade   and    bills    introduced 
in   Congress   to    provide    for  a  judicial  review  of    the   postmaster 
general's   decisions.      Congressman   Crumpacker   for    instance   argued 
"that    in  all   departments  of  fck  government    there    is    no    instance 
I'-here   substantial   rights   are    tail: en  from   a   citizen  ujon   confidential 
reports  without    a  legal    right   to    be    heard  and   to    see. and   examine 
the    evidence   that    is    siibmitted   a  against   him,    aside   from    the 
fraud   order   and   practice    in   the    p-.stcffice   department."        It    ?.^s 
urged    that    the    law  should   be    changed  so  that    a   copy   of   the    order 
should    be    served   on   the    concern  suspected   of   fraudulent    operations, 
and   should   not  - -erative    for   fifteen  days    (excert    to    the 

extent    of  holding,    the   mail  undelivered   in  the    iostoffice.)      'Ihe 
±jit  aggrieved   party   could   file   a   bill   in  the    circuit    court,   with  a 


bond   of  v500   and.   a  summary  trial    at    lar?  would   "be    heldnupon  the 
issue,   which   the    court    should    formulate   upon  the    facts   involved. 
£Lppeal   would   lie   and  lending   final   action   the  mail  would   be    heldh 
in  the   postoffice    or   disposed   of  by  order   of   the    court,      another 
bill   authorized  a  review  after   the    orders   had  been   issued   . 

Vigorous   objection  to   such   changes   in  the    law  was  ipade    by 
the   postoffice   authorities.  A  menoranaxir:   filed   by  the   assistant 

attorney  general   for   the   dei.artment   declared  that    the   prime   object 
of  the    regulations  was   to   secure    summary  action.      "The   value 
of    the    law  defends   upon  the    promptness   with  which    schemes   to 
defraud  may  be    denied   the   use   of   the   mails    to   further  the    swindle. 
If  action   is    delayed   any  considerable    time,-   as  v.'ould   necessarily 
be    the   case    in  a   judicial    proceeding,-   the    scheme   will   consxmiraate 
its    fraud  before   the    interference   occurs."   If  x.ir.    Grumpacker's 
bill   became    law,    the   only   effectual   action  would    be    criminal 
i-rosecut  ion,    and   this    is   always   difficult    since   the   victimized 
parties   live    at    a  distance,   and    it    is  hard   to  get    evidence   to 
offer   at   the   trial. 

In  practice,    the  memorandum   explained,    investigations   were 
made  by   inspectors   of    cases  where   fraudulent    iractices  were   alleged, 
and  reports   were    sent    to    the   de^-artment.      If   a  prima  facie    case 
of  fraud  were   established,    the   person   or  concern  involved   is    notified 
and   given  an  opportunity   to   a^-pear  before  the   assistant   attorney 
general   for  the    jostoffice  department;    after   fehe   hearing  a  reji  ort 
is   made    to   the   postmaster  general  who   taltes   final   action.      ^ut 
such  a  hearing   is  not   re-iuired  by   the   statute.^*— 

The  codification  of  postal  lav;s  i resented  to  Congress  in  1S08, 
xrovided  for  the  creation  of  a  Commission  of  lostal  -^j-ppeals ,  to  ccnsi; 
01   three   members,    one   of  whom  m.ust    be   a   lawyer,    appointed   by   the 


Iresident.      -ne   of   its   duties  -vould  te    to   "pass  upon  the    issuance 
of  fraud   orders   against    persons   alleged  to   te    eonduGting   lotteries, 
gift  enterprises,    or   schemes   to   defraud."      Cases   -Aould   be   sutwitted 
ty   the  assistant    attorney  general   upon  his    teing  satisfied   that 
the   evidence  v/as   legally  sufficient   to   justify   the   order  which   the 
ComTiission  T^ould   issue    or  refuse    after    a  hearing;    irovisional  action, 
however,    could    be    taken,    and  pending   final  deter 'rinat ion,    the  mail 
natter   could  be   held  in  the   postoffice> — 
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1)  4  Wheat.    216    (1619). 

2)  See  above,   p. 

3)  1  Stat.    L.    23£. 

4)  Changed   to  v50   by  the   act   of  May  8.   1794;    1  Stat.    L.   554. 

5)  Changed  ty  the   act   of  March  £     1799   (1  Stat.   L.    732)    to  forty 
lashes   and  ten  years    Imprisonment    for  the  first   offense,   but 
death  for  the   second   offense,   of  if  the    carrier  was  wounded  or 
his   life   put   in  jeopardy.      In  1794   (1  Stat.    L.   354)    the   penalty 
for  stealing  mail  or   letters   fron  the   postofflce  was   changed  to 
fine   and  imirisonment  end   in  1799  to  thirty  lashes  and   two 
years  imprisonment. 

6)  Act    of  March  3,    1797;    1  Stat.    L.    509. 

7)  2   Stat.    L.    592. 

8)  Act   of  March  2,    1825;    4   Stat.    L.    122. 

9)  35   Stat.    L.    1088,    1123. 

10)  "Where  a  letter   carrier  left   a  letter  in  the  hall  of  the  resi- 
dence of  the  person  to   whom  it  was   addressed,   and  the   defendant 
opened   it  v/ith  intent  to   pry  into    the  business  and   secrets   of 
the  owner"  it  was  held   to   be  a  violation  of  the   provision  against 
taking  mail  before  it   reached  the  addressee,  end  the  principle 
was  laid  down  that  the   protection  extends  until  the   letters 
reach  their  destination  by  actual  delivery  to   the   persons   entitled 
to  receive   them."       U.    S.   v.  McCready,   11  Fed.   Rep.    226    (1882) 
citing  U.    S.    v.    Hall,    98  U.    S.    343    (1878). 

11)  Act  of  August   24,    1912;    37  Stat.    L.    554.      See   below,    p. 

12)  U.    3.    V.    Wilson,    1   Baldwin   (U.    S.    C.    C. )    78    (1630). 
is)   U.    S.   V.    Pearce,   2  McLean's   C.    C.   R.    14   (1639). 

14)  U.    S.    V.   Mills,    7   Peters   138    (1833). 

15)  U.    S.    V.    "ood,   3  Wash.    C.    C.   R.    440    (1818).      See   also  U.    3. 
V.   Hardyman,   13  Peters  176    (1839). 

16)  U.    S.    V.    Thompson,    28  Fed.    Cas.    97    (1846).      fsut   see    "The  Postoffio 
Monopoly,"  11  Law  Reporter  384   (Jan.    1849).      In  this  paper  the 
writer  argues   that   the   idea  of   a  monopoly  is  not   incidental  to  the 
postal  grant  and   that   the   framero  did  not   intend  to  ma)ce  the   post- 
office  a  source  of  general    revenue.      The   Constitution  enumerates 
methods   of  raising  funds   and,   Sxpressip  minus,   exclusio  altgyius. 

Mr.    iratterson's  plan  as  proi-osed  to  the  Convention,   named  the 
post  off  ice  as  a  source  of  revenue,   but  his   language  7;as  rejected. 
May  the   same,   asks  this  writer,   be    said  of  his  theory?    (p.   396). 
And  if  the    federal   government   has  no  such  power  it  has  no  right  of 
espionage  and  it  may  not   say  of  what    "mailable  matter"  consists, 
(p.    397). 
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17)  U.   S.    V.  Socherflperger,   26  Fed.    Cas.    803   {i860).    "In  a  royal 
grant   of  the  office  of  postmaster   to  foreign  parts   (July  19,   1632, 
XIX  Rymer'a  Foedera  3651   the  monopoly  is   justified  by  the  consid- 
eration  'how  much  it   imports  to  the   state  of  the   i^ing  ani    this 
realm  that   the    secrets   thereof  he   not   disclosed  to  foreign  nations, 
v7hiGh  cannot  be   prevented  if  a  promiscuous  use  of  transmitting  or 
taking  up  of  foreign  latters   and   packets  should  be   suffered." 
Freund,   lolice  lower,   p.    688  n. 

18)  Act   of  March  2     1827;   4  Stat.    L.    238;   iiiles'   Register,  xlvii, 
p.    120.     Until  1827  newspapers   could  be  carried  privately  but   by 
the  act    of  this   year   an  express  exception  hiterto  existing  was 
omitted.     At  the   present  time,   of  course,   they  may  be   carried 
outside  of  the  mail.     See  Postal   Laws  and  Regulations   of  1913, 

p.    605. 

19)  4  Opinions  of  the   Attorneys  General,   349   (1844).      If  a  passenger 
take   the    letters  without   the  knowledge   of   the   carrier,    the    latter 

is  not   liableand  no  penalty  is    incurred  by   Ihe   person  sas  sending 
the  letters;    but  if  the  practice  is  known  by  public  adver^i8ement 
the   carrier  will  be   liable   and  also   the   person  employing  agents 
to  carry  his  mail.      U.   3.   v.    Hall,    26  Fed.   Cas.    75   (1844). 

20)  D.    3.    V.    U.    S.    Express   Co.,   5   2iss   91    (1669). 

21)  U.    S.    V.    Bromley,    12  How.    88    (l85l).      See   also  4  Ops.    159    (1843), 

22)  4b0ps.    162.      "By  the  now  settled  doctrine  of  this   court"     rev- 
enue statutes  are    "not   to   be   construed  like   penal  laws  geberally, 
strictly  in  favor   of  the  defendant;    but   they  are    to  be  fairly  and 
reasonably  construed,    so  as  to   carry  out   the   intention  of   the 
legislature."     U.   S.    v.   Stowell,   133  U.   S.    1   (1890). 

23)  9  Ops.    161   (1858);   but   see  U.   S.   v.  Kochersperger .   above. 

24)  9  Stat.    L.    591. 

25)  D.  S.  V.  Kochersperger  aboe.  Whiie  resting  its  decision  on 
a  literal  interpretation  oi  the  statute,  the  court  intimated  that 
the  public  streets  of  a  municipality  were  different  from  highways, 
and  expressed  doubt  as  to  whether  they  could  "be  established  by  Con- 
gress as  postroads  for  any  other  purpose"  than  the  carriage  of  the 
mail."   See  below,  p. 

26)  Act  of  March  2,  1861;  12  Stat.  L.  205. 

27)  Act  of  March  3,  1872;   S^at.  L. 

28)  Blackham  v.  Gresham,  16  Fed.  Rep.  609  (188S).   In  1872,  citizens 
of  Davenport,  Iowa,  were  permitted  to  employ  a  private  dispatch 
compaoy  to  deliver  within  the  cits'-  limits  mail  upon  which  no 

U.  S.  postage  had  been  paid;  this  was  allowed  because  the  streets 
of  the  city  had  not  been  made  postroutes.   14  Ops.  152. 

29)  U.  S.  V.  Easson,  18  Fed.  Rep  .  590  (1683). 

30)  R.  S.  Sec.  3985;  the  italicised  words  were  added  by  the  Act  of 


March  4,  19C9;  35  Stat.  L.  1124.   See  21  Ops.  394  (1896);  28  Ops. 
637  (1910),  and  42  Cong.  Rec.  973  ff. 

31)  21  Ops.    394% 

32)  29  Ops.    418    (1912). 

33)  D.    3.    V.    Srie  H.    CO.,    235   U.    S.    513    (1915).      It  was   held   that 
the  setting  up  of  a  post   by  a  railroad   car  or  steamhoat  was  not 
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Chapter  III. 
!he  Power  of  Congress   to  Establish  Postroads, 


Apart    from  the   postoffice,   problems  of  road   oonstruction 
and   internal  improvements,   by  the  necessities  of  development, 
almost    immediately   confronted   the   new  nation,  r/hich   scanned 
the  delegated  powers   in  the   Federal    Constitution,    and  not    finding 
any  sjecific   authorization  of   Congressional   action,    rested   the 
right   to  take    action  upon  several   clauses,    among  them  being 
the  one    to  establish  postroads.        iy  17$0  there  were   only  seventy- 
five   postoffices   throughout    the    country  and   communication  was   in 
a  deplorable    condition,   what   roads    there  were   being   little   more 
than  paths   and  puite    impassable   for  '^'heeled  vehicles,      i^et 
communication  was   of  the   utmost    importance,    and  especially  was 
this   true   in  respect  to   the    iVest  ,    it   being   thought  that   the 
commercial  and   political    development,    if   not    actual  retention, 
was   impossible  without    easier  means   of  access.      Some  road  con- 
struction had   been   accomplished  by  private   initiative   with  state 
aid,   but   the  problem  vras  not   really  attacked,   and  when  in  1792 
Congress   established   a  ^ostroute  between  Hichmond,    Va.  ,    and   i^an- 
ville,    Xy. ,    and   later   one    between  Philadelphia,    rittsburg,    and 
-ouisville,    the    west   beceime   jealous   of  the   facilities    accorded 
the   East.      Ihis   feeling  was    encouraged   by  the  Atlantic   states 
being  permitted   by   Congress   to   levy  tonnage   duties    in   order   to 


effect    the    improvefeient    of  rivers  and   habbors.      Appropriations 
had   also   been  made   by   Congress    for   lighthouses,    etc.,    and  soon 
the  demands   of   the  V.'estern  states   were   too   strong   to    be  resisted. 
In  16C6    Congress  vras   forced   to    ta.-^e   definite   action. 

Ihe   constitutional  probleiT,   however,   had  for  some   time 
engaged   the    attention  of  the    leading  statesmen;    all   admitted 
the  necessity  for  federal  aid,    but    the  power  of  Congress  was 
seriously  q^uestioned.      In  his   first    annual   address  V/ashington 
urged  the   encouragement   of  "intercourse   between  the   distant 
parts  of  *iufi  our   country  by  a  due  attention  to   the    postoffice 
and   postroads,      and  repeated  this   admonition  in  later  addresses. 
Chief  Justice   Jay  had   in   17^0  given  "i^ashington  his   opinion, 
certainly  entitled  to   great  weight,    that    "the    Congress  have 
power  to  establish  postroads.      This  would  be   nugatory  unless 
it   implied  a  power  to    repair  these  roads  themselves,    or   compel 
others   to  do   it.      The   former   seems   to  be   the   more  natural 
construction,      i-ossibly  the    turnpi'-re  jlan  might   gradually  and 
usefully  be    introduced."^ 

But  t  lie  re  were   also  many  who  held  to   a  stricter  con- 
struction of  the    Constitution.      Jefferson  was  doubtful.      V/riting 
to  i.-adison   in  1795   he   asked:         "Does  the    power    to    :  stablish 
postroads   given  you   by   Congress,   mean  that    you  shall  make 
the   roads,    or   only  select    from   those   already  made    those   on 
there   shall  be   a  post?"     The   one   construction  would   give 
Congres.-^  enormous  powers;   the   other,    if   inadequate,   could  be 
rei^ferred   th.  the   states   for   action.^ 

The   c^uestion  of  federal   power  was    first    definitely  raised 
in  1806  when  the   demands   of  the   western  states   became    irresistible 
and    Congress   began   the    const raction  of   the    Cumberland  Read,    the 
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famous   highway  -vhioh  ^.vas   to   figure   in  the   economic  and   political 
history  of  the  United  States    -or    the   next   half    century,    and    to 
arouse   acute   discussion  as   to    the  meaning   of  the   postal    clause. 
Ohio  was    admitted  as  a  state   in  180£  and   the    opportunity  was 
seized  to  make   a  mutiially  advantageous  arrangement   by  which    the 
United   States  would    retain  the    same   rights   as    to    the    public 
lomain  which   it   possessed  while   Ohio  was  yet   a  territory,   and 
on  the   other  hand,    as   a  ^uid  pyg   quo^    a  percentage    of  the   proceeds 
derived   from  the    sale    of   certain  of  the    lands,    should    be    applied 
to  defray  the   cost  of   road   construction  under  the    auspices   of 
the   general   government.  Such  an  arrangement   was  first    pro- 

posed   by   Gallatin  who  urged      that    one    tenth  jart    of   the   net 
proceeds   of  the   lands  hereafter   sold   by  Congress   shall,   after 
deducting  all   expenses   incident  to   the   same,   be   applied  towards 

laying  out   and  malting  turnpike  roads under  the    authority 

of  Congress,    .vith  the   consent    of   the   several  states   through 
which   the   same   shall  pass.">- 

The  next    action  came   three   years   later  when  Congress  author- 
ized the  Iresident   to   appoint   a  commission  to   lay  out   the   road,^^ 

consent   to    the   construction  had   already  been  rriven  by  the    legis- 
latures   of  -Maryland   and    Virginia,    but  not   by  that    of  Pennsylvania. 
t.^aryland's    authorizat    on  for    the   improvement   of  postroads  within 
the    state   was   given  in   1605  and    contained  a   limitation   to    the 
effect   that    Congress  was   not  thereby  given  the   power    "to   cut 
down  or  use   the  timber   or   other  material    of   any  lerson   or   persons 
against    his,    her,    or  their   consent,"-   an  explicit   denial    of   the 
right    of   eminent    domain. in  connection  with  the    postal    jower. 

In  January,    1607,   Jefferson  received   the    report   of  the 
commission  appointed   to   locate    the    road,    bjitthe   -resident  withhold 
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either   acoeptance   or  disapiroval  until  he    should  receive    "full 
consent   to  a  free   choice   of  route   through  the  whole   distance," 
and  y;hen  xennsylvania  acted,    its   legislature  detailed  the  powers 
which  the  United  States  might   exercise,   and    stipulated   that 
persons  whose   property  should  he    talcen  must    be   compensated  therefor; 
but   this  was   sufficient    for   the    "full  consent"  which  Jefferson 
demanded  before   the  undertal^ing   could   be   begun. 

Even  'vith   these  limitations   Congressional  action  as  to 
postroads  had  not   been  tsu^en  without  some  doubts   as  to   its 
constitutionality;    yet   the  demands   for    federal   aid  were   so 
great   and   the  resjonses   so  meagre    that  serious    objection  was 
not  made.      In  spite   of   the    fact    that    he    had   sanctioned  ajpro- 
rriations   for  the   improvement  of   a  canal   in  l^ouisiana  and   a  road 
from  the   Georgia  frontier  to  Hew  Orleans,    Jefferson  thought   that 
the   postal  clause   did  not   grant   adequate   power   for  the    construction 
of  roads  by  Congress.'"      In  his   sixth  annual  mesaage    (after   the 
passage    of  the    Cumberland  ?.oad  bill    )    he    urged   that    the    treasury's 
surplus   shoul  I  be    applied    "to  the   great    purposes   of  the    public 
education,    roads,    canals,    and  such  other  objects   of  public   improve- 
ment  as    it  may  be    thought   I'roper   to  add  to   the    constitutional 
enumeration   of   federal   po?;ers , "     but    supposed  that    a   constitutional 
amendment  v/ould  be   necessary."      x'wo  years   later  the   growing 
surplus   led  him   to    return  to    the   same    theme.      "Shall   the    revenue 
be   reduced?"     he   asked.      "Or  shall  it  rather  be   appropriated  to 
the    improvement    of   roads,    canals,    rivers,    educations   and    other  great 
fourjiations  of  i„ro|tperity  and   union,   under   the    powers  which 
Congress  may  already   possess,    o»  such  amendment    of   the    Constitution 
as  may  be    approved  by  the   states,      uhile   uncertain  of  the    course 
of  things   the  time  may  be    advantageously  employed  in  obtaining 
the   powers  necessary  for   a  system  of  improven.ent   should   that   be 


thoiight   best. 

It   was   not,    however:^  until  during  luadison's   administration 
that    the    .question  was   to    become    an  acute    one.      Under  V.ashington 
and  ^idazns   there  had  been  no  approjrriations  for  roads;   under 
Jefferson   Congress  had  given  money  for  the    Cumberland  road.ajROt 
for  a  route   from   the  frontier  of   (Georgia  to  ^ew  Orleans   and   a 
canal   in  I^ouisiana.      But  under  kadison  eleven  acts  were  passed 
by   Congress   and   these   caused   an  exhaustive   and   sometimes  aori- 
moniouB   discussion  of  the    constitutional   principles   involved, 
v/ith  the    intervention  of   the  i resident   through  admonitory  messages 
and  one  veto,    on  the   day   before  he  was  g  to  give  up  his  office. 

iiaadison's   opinion  as   to   whether  the    Constitution  had  given 
Congress   the   power  to  undertake   the   construction  of  roads   seems 
not  to  have   been   absolutely  consistent.      '.Vriting  in  xhe  ^federalist, 
he  had  urged  as   one   of  the  advantages    the    adoption  of  the    Constitu- 
tion would   insure,    the    fact    that    "intercourse    throughout    the   union 
will  be   facilitated  by  new  improvements.     Heads  will   everywhere 
be   shortened,   and  kept    in  better  order;    accomodations   for   travellers 

will  be   multiplied  and  meliorated; 'Ihe   communication  between 

the   western  and  atlantic  districts,   and   between  different   farts 
of  each,  will  be  rendered  more  and  more   easy  by   those  numerous 
canals  with  which  the   beneficence   of  nature   has    interescted   our 
country,    and  which  art   finds   it   so    little    difficult    to   connect    and 
complet  e.   ^^-^ 

On  February  5,    1796    in   the    House,   iv^adison   offered  a  reso- 
lution  authorizing   the   x resident    to  have   made  a   survey  of  the 
postroad   from  ^aine    to   Georgia,    the   expense   being   borne   by  the 
United  States.      Two  good  effects,    said  luadiscn,    would  accure. 
"the   shortest  route   from  one    place    to   another  v.'ould   be   determined 


(5 

upon,    and   persons,    having  a   certainty  of  the    stability   of   thr 
roads,  v/ould    not    hesitate   to  make    improvements   on   then."     It   was 
to  be  the   "conmeneement   of  an  extensive  v7ork}    and  during  his 
administration  iladison  aiproved  acts  rhich  appropriated   over 
^500,000,   most   of   it   for   the    Cumberland  Hoad. 

There   had  been,    it    isbtrue,    an  intimation   of  a   changed 
attitude  when,    in  his   seventh  annual  message,    (iJecember  5,    1615), 
although  strongly  recommending-   the  construction  of  roads  and 
canals  under  national  authority,   he   called  it    "a  happy  reflection 
that   any  defect    of   constitutional  authority  vjhich  may   be   encountered 
can  be   supplied  in   a  mode  "/hich   the    Constitution  itself  has  prov- 
idently  pointed  out."     j^  year   later  he  asked   Congress   to   exercise 
its    existing   p0';7ers,    and,    if   necessary,    to   resort    "to   the   prescribed 
mode   of  enlarging  them,    in  order   to   effectuate  a  comprehensive   system 
of  roada   and  canals,   such  as  7/ill  have   the   effect  of  drawing  more 
closely   together  every  part   of   our   country."^' 

iaadison's  decisive   stand,    however,   was   to    be    taken  on    the 
so-called   "bonus   bill",   the   lurpose   of  which  was   to  provide  a 
permanent   fund  for   road   construction.  In  the    fai  ous  report 

which  Gallatin  had   prepared  for  the   Senate    (-april   6,    1608),    he 
denied   any  right   of   eminent   domain  inhering   in  the   United  States   and 
declared   that    no   road   or    canal   could    be    opened  without    the    consent 
of  the   states    concerned.      This    fact,    Gallatin  argued,    necessarily 
controlled  the  manner  of  expenditure   (in  the   absence   of  )ionstitutional 
amendment),    and  suggested   two    expedients:    Congressional  undertakings 
v/ith   the    consent    of  the   states,    or   subscriptions   by   Congress   to 
the   shares   of  companies   incorporated   for  the   purpose   of  building 
highways.  Concerning   Gallatin's   second   alternative,   no  action 

was  taken  for   two   years.      In  1610,    however,   a  Senate    committee 


reported   favorably  a  blanket    bill  which  would  mal-:e    the   government 
owner   of  one    half  the   stock   in   any  corporation  formed   to   carry  out 
the    projects   recommended  by  Gallatin   in  his   reportT'    but   the   theory 
of  the    ''bonus   bill"  was  radically  different. 

It  was   reported   in  the    House  by  a  special  committee   of  which 
Calhoun  was    chairrrian,    and    set    aside    the  v-^-, 500,000   bonus  v/hich 
was  to  be   paid   by  the   United  States   iiank  for   its   charter,    together 
with  the   divident   arising  from  the    stock   held   by  the    government; 
there  would   thus   be   irovided  a  permanent   fund  for    the    construction 
of  roads   and   canals. 

The    chief  argument   in   support    of  the    bill  was  mafie    by 
Calhounv^   He   expressed  no   opinion   as   to    the    validity   of  the 
objection  that    Congress   had  not   the   power   to   cut    a  road  through 
a   state  ivithout    its    consent.      The    proposed  bill  did    not   raise 
that   Q_uestion.  Lut ,    said   Ca±houn,    "the    Sonstitution     gives   to 

Congress   the   pov/er   to  establish  postoffices   and   postroads.      I  know 
that  the    interpretation  usually  given   to    these  words    confines   our 
pov/ers   to   that    of  designating  only   the   postroads;    but   it   seems   to 
me   that    the  word    'establish'    comprehends  something  morej"     it 
would   seem   to   give   Congress   the   right  to   construct.      Calhoun's 
argument    is  not  a   closely  reasoned   one  and   does   not    carry   conviction 
in  all   respects;    he   lays    chief  weight   upon  his   main  point,-   that 
the  appropriation  of  money  by  Congress  is  not   confined   to  the 
furtherance   of  those   powers   enumerated   in   the    Constitution,-  which 
is  well  taken.^" 

The  bill  was  passed  by  Congress,   not,   however,  without  m.any 
doubts   being   expressed   as   to    its    constitutionality,   and  went   to 
i-resident  i^adison  at   the    very   close   of   his    administration,     ^adison 
did  not   resort    to   a  locket  veto   and   on  karch  2,    1817    sent   a  message 


to   Congress  giving  the  grounds  for  his  objections   to   the   measure. 
He   held   that    the   act    could   not    be    justified  under  the    commerce   or 
general  welfare"  clauses,   but  made    no  use  of  the   jostal  pov7er  as 
a  possible,    if  not    adequate    source   of   authority.      He   said: 

"If  a  general   pO"-'er  to    construct    roads   and    canals,    and  to 
imirove   the  navigation  of  water  courses,  with  the    train  of  powers 
incident   thereto,   be   not   possessed  by  Congress,   the   assent   of  the 
states    in  the   miode  provided   in  the   bill    cannot   confer  the    power, 
x'he   only   cases    in  which  the   consent   and   cession  of  particular  states 
can  extend   the   power   of   Congress   are    those   specified  and   provided 
for   in   the   Constitution.'^ 

In  this  miessage  ^adison  did  not   clearly  suggest   a  distinction 
between   the    simple   power  to  approiriate,    to   appropriate    and    con- 
struct,  with    the    consent    of   the   states,   and   to    construct   against 
the  will   of   local    jurisdictions.      iiefore   reaching    the    conclusion 
quoted   above,    he   had  used  this   ambiguous    language:    "A  restriction 
of  the   power   'to  provide   for   the   common  defense   and  general 
welfare'    to  cases  which  are   to   be    provided  for   by  the   exi:enditure 
of  mone;/  would  still  leave  within   the    legislative   jower   of   Congress 
all   the  great   and   important  measures   of  government,   money  being       , 
the    ordinary  and  necessary  means   of   carrying  them   into   execution, 
iwadison  declared  later  than  his  veto  contemplated  the   appropriation 
as  well  as  construction;   yet   during  his  tentre  he   sanctioned 
measures   providing   funds   for   various   roads. 

ihis  distinction  which  Calhoun  pointed   out,    and    concerning 
which,    in  his  message   at    least,  ^adison  was   vague,   was  to  be 
stressed  by  ^^onroe    and   by   Congress   in  the    exhaustive   debates 
upon   the    nature   and    extent    of  the    power  that   the    federal  govern- 
ment  lossessed.      i-onroe   did   not    delay   in  m.al-:ing  known  his 
attitude   and  went   directly     to  the  point   In  Ms   fi„t    annual 


(3 

message  vrhen  he    said: 

"Disregarding   early  impressions,    I  have  testowed  on  the 
subject  all   the  deliberation  which   its   great    importance   and   a 
jist  sense  of  my  duty  re^juired,  and    the   result    is,    a  settled 

conviction,    in  my  mind,    that    Congress   do  not    possess   the   right 

In   oomimuni eating  this   result,    I    cannot  resist   the    obligation  which 
I   feel,    to  suggest   to  Congress   the   propriety  of  recommending    to 
the  states  the    adoption  of   an  amendment  to    the    CoriSt  itution,    ^hieh 
shall  give    Congress   the   right    in   TiUestion. 

xhis  portion  of  President  Ivionroe's  message  was   referred  to 
a  si^ecial   committee   in   the  House   of  Representatives  which  reported 
on  December  15,    1817   in  an  able    document^"    The    problem,    said 
the   committee,    involved   "a  great    constitutional   o["-estion  on  the 
one  hand,"   and  was    "intimately  connected  or-   the   other,  with  the 
improvement,    the   jrcsperity,    the   union,    and    the   happiness   of  the 
United   States."      It  was   argued,    in  brief,    t>}at    Congress   had   the 
l-ower:    "1.    To   lay  out,    im.prove,    and    construct    postroads   through 
the   several  states,  with  the   assent   of  the  resj^ective   states.      And 
£.    To   open,    construct,    and    imiirteve  military  roads  through   the 
several   states,  with  the    assent   of  the  respective   states. 

"5.    To    cut    canals    through  the   several  states,    with    their 
assent " 

Such  powers  were  not   based,    it  was    contended,    on  a  liberal 
construction  of   the    Constitution,    nor   were   they  dangerous    in  tendency 
and  possible   of  working  to  the   injury  of  the    states,    for  there  was 
no    recognition  of    a  right   of   eminent    domain   or   of   Congressional 
supremacy  in  respect    to   jurisdiction.      Considering   specifically 
the   extent    of   the    postal  power  the    committee   said : 

"That    Congress,  with  the    assent   of  the    states  respectively. 


01 


may   construct   and    iir.prove   their   postroads,    under  the    power    'to 
establish  postoffices  and   postroads'    seems   to   be  manifest   both 
from  the  nature   of   things  and  from  analogous    constructions   of 
the  Constitution.      It   has  been   contended,    indeed,    that    the  rord 
establish,    in  this    clause   of  the    instrument,    comprehends   nothing 
more  than   a  mere   designation  of  postroads.      i-ut    if  this   be    true, 
the    important   powers   conferred  on  the   general  goverrjneat   in  relation 
to   the  postoffiee,   might   be   rendered  in  a  great  measure   inefficient 

and    impracticable If  the   power   to   establish  confers   only  the 

authority   to   designate.    Congress   can  have   no   right   either  to  keep 
a   ferry  over  a  deep  and   rai  id  river  for   the   transportation   of 
the  ffiails,    or   to   com^pel    the   o-'ners   of   a  fecry  to   jerform  that 
service;    and  yet    otir   laws   contain  an  act,    acquiesced   in  for  more 
then  twenty  years,    imposing  penalties   on  ferrymen  for   detaining  the 
mail   and    on   other   persons  for  retarding   or   obstructing   its   passage. 
It  would   be    difficult    to  discover  how    this    power   of   imposing 
penalties   can  be    supported,    either  asR  an  original   or   accessory 
power  except  upon  principles   of  more   liberal    construction  than   those 
now  advanced 

"The   authjDrity  which   is    conferred   by  tr.e    Constitution  to 
mal-re   all   laws  which   shall   be 'necessary  and   proper*      for  carrying 
into   execution  the    enumerated  powers,    is   believed  to   vest   in  the 
general  government  all   the  means   which  are  essential    to   the   complete 
enjoyment   of  the   privilege   of   'establishing  postoffices  and   postroads 
Even  without   this   clause  of  the    Constitution  the   same   principle 
would   h^ve  to  be   applied   to    its   construction,   since  according  to 
common  understanding   the    grant   of   a  power   implies   a  grant    of 
whatever  is  necessary  tc   its    enjoyment 

"It    i-   indeed   from  the    operation  of   these  words    'necessary 


and  proper'    in   the   clause   of  the   Constitution  7;hich  grants 
accessory  po'^ers ,    that    the    'assent   of  the  respective    states' 
is   conceived   a  prere^xuisite   to    the   improvement  even   of  post 
roads;      For,    however    'necessary'    such   imxrovem.ents  might   te ,    it 
might    te    questioned   how   far   an    interference  •.-ith   the   state    juris- 
diction  over   its    soil,    against    its  will,   might   be    'proper.'     13or   is 
this    instance   of  an    imperfect   right    in  the   general  government 
without   an  analogy   in    the    constitution ;    the   power   of   exercising 
jurisdiction  over  forts,   magazines,   arsenals,    and  docl^yards, 
depending  upon  previous  purchase   by  the  United   States  with  the 
consent    of  the   states. 

"Admitting    then,    that    the    Constitution  confers   only  a 
right   of  way,    and  that    the   rights   of   soil  and   jurisdiction  remain 
exclusively  with  the   states   respectively,   yet   there   seems  to  be 
nc   sound  objection  to   the    improvement   of  roads  with   their 
assent. " 

In  the   long  debate  which  followed  this   report  upon  the 

President's  messag-e,      the  opinions   expressed  veered  between 

ultra-conservative    and  ultra-liberal  positions.     ^>.  middle 

ground  was   taken  by  Clay,  whose  speeches  are   perhai-s   the  best 

en   the  subjectr"    '-ie  was   a  stanch  supporter   of   the    committee's 

report,    contending-  "that    the    jower   to    construct    jostroads   is 

expressly  granted   in  the    power  to    establish   icstrcads."   "If   it 

be,'   he   said,    "there    is    an   end  to    the    controversy ..  .'lo   show   that 

the    power   is   expressly  granted,    I  might  safely  avpeal   to   the 

already 
argum^ents/used     to   irove   that  the  word  aalaLlisii ,    in  this    case, 

can  mean   only  one   thing,-   the  right   of  making."     according   to 

Clay,    "to   establish  justice"   as   used   in   the   preamble    of  the 

Constitution,    did   not    compel    Congress    to   adopt  the    systems   then 


existing.      Zstablishment  means   in  the    preamble,    as    in  other  cases, 
construction,    formation,    creation." 

When   it    is   Gor.sidered  that    "under  the   old   Articles   of 
Confederation,    Congress   had   over  the   subject    of  postroads  as 
much  power   as   gentlemen   allow   to    the   existing   government,    that    it 
was   the   general   scoi_e    and    spirit    ol'   the   new   Constitution  to    enlarge 
the   powers    of    the   general   government,    and  that,    in   fact,    in   this 
very    clause,    the   power  to   estallisji  postroads   is   superadded    to    the 
power   to   establish  jostoffices,   which  was   alone   jossessed  by  the 
former  govermnebt,'    the   argument    on  this    point    is    successfully 
maintained. 

Clay   contended   that    "it  was    certainly  no    objection   to    the 
power  th^t   these   roads  might   also   be    used   for    other   xurjoses.      It 
was   rather  a  rec  onmendat  ion  that    other  objects,    beneficial    to    the 
reople,   might    be    thus    obtained,    thought   not  within  the   words    of 
the    Jonst  itution. "      For   an   illustration  he   pointed   to   the   ancourage- 
m.ent    of  manufactures  under  the   power  to    levy   taxes,      xostroads 
could   be    devoted   to    'other  jurposes   connected  with  the    good   of 
society.        Construction  completed.    Clay  argued.    Congress  had 
a  jurisdiction    'concurrent  -.vith  the  states,    over   the   road,    for   the 
pi;rpose   of  ireserving  it    ,   but  for  no   other  purpose.      In  regard   to 
all  matters   occurring   on  the   road,    -hether   of   crime,    or    contract, 
etc.,    or   any  ol'ject    of   jurisdiction  unconnected  witn   the   preservation 
of  the  road,    there  remained    to    the   states    exclusive    jurisdiction.""^ 

At    the    conclusion   oT  the   debate    several  resolutions  were 
offered  and   voted  ujon,    only  one  receiving   a  majority.    It   receited 
"that    Congress   have    power,   under   the   Constitution,    to    afprorriate 
money  for    the    construction   of   postroads,   military  and    other 
roads,    and    o'    canals   and  for   t?ic    improvement   of  ".vater  courses." 
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In   this  manner   Congress   sanctioned  the    distinction  bet^:7ecn 
appropriation  and    construction.      ^'hree   other  resolutions  were 
to  the  effect   that    Congress    could   build,   generally,   post   and 
nilitary   roads;    roads   and    canals   necessary   "for   commerce   beteeen 
the  States','   and   canals   for    "military  purioses."      These  avowals 
of  power,   although  they   stated  sligntly  different   propositions, 
all   intimated   that   the    consent    cf  the   states  7/ould   not   be    required, 
since   each   contained   a  priviso   tnat    private   property  should  not 
be    ta/:en   for  public  use  without    compensation,-  a  literal   attitude 
for    this   period   of    constitutional   interpretation.      All   of  the 
resolutions,    save   the   first,    failed   of  passage    by  small  majorities. 

The    consideration  of  x,ionroe's  message    in  the   Senate   was 
very   favorable   to   the   r resident;    there   was   little   disposition  to 
criticise   him   for  havin^;,-  announced   his   views  prematurely,-   possibly 
with  the   intention  of   intimidating  Congress,    and   no   attempt  was 
made   to   ascertain   directly   the    Senate's    oiinion  on   the    constitutional 
powers   of   Congress.      Indirectly,   however,    the  Senate   asserted 
its   opinion   through  passing  ona  proposed   amendment   to  the    Con- 
stitution which  was   urged   in  response  to  iaonroe's   intimation  that 
this  was   the  proper  method  of  dealing  with  the  matter. 

i^rom.   time    to    time    several   amendments   had   been   introduced,    smd 
these,    unlike   others    advocated   during    "the   same    period    of  conflict 
between  the   broad   and   strict  const  i-actionists , "    aimed  to   increase 
the   powers   of  Congress,   and   to   take  away  the    taint   of  usurpation 
which,    at    least    in  the   minds   of  many,    was    considered   as   attaching 
to  the    road   projects   either  under    construction   or   seriously 
contemplated.  amendments   empowering   Congress   to    construct 

roads   and   canals  with  the   consent   of  the    states  were   suggested   in 
1613   and   1814,    and    on  jOecember   9,    1617,    following  fte    advice   of 


konroe'3  message,    3enator  i:ar'bour    introduced   in  the    Senate 
such   a  resolution  which  made   state    consent   necessary  and   provided 
that   the    approjfriations   should  be   distributed    "in    the   ratio   of 
rej^resentat  ion  which  each  state    shall   have    in  the   most    numerous 
branch  of   the  national    legii^latiire.      But    the    portion  of  any  state 
may  be   arplied   to   the   purpose   aforesaid   in  any   other  state." 
'<Vhen  the  resolution  vvas   reported,    it  was   indefinitely  postponed 
by   a  vote   of  2E   to    9.    This    result    showed   that  there  was   slight 
chance   of   passing   any  general    road    constraction  bill   over  the 
president's   veto,   although  some    of   the   votes   against    the   reso- 
lution were   cast  on  the    ground    that    Congress   already  had  the 
power. 

Lut  the    advocates   of  road   constriction  were  not  to  be 
denied.      In   compliance  with   a  resolution,    Calhoun,   as    secretary 
of  war,    submitted    to    the   House    of  Representatives    on  January   14, 
1819,    a  comrrehensive   report   on  roads   and   canals,    the   necessity 
for   them,   and   a  scheme  for  construction,      ^alhoun,    however, 
"thoiight   it    imiroper  under   the   resolution  of  the   House   to    discuss 
the    constitutional   question.  ,     , 

xhe  report  was   laid   on  the    table   and  although  in  January, 
182E,    the  house   Committee   favored  surveys   for  canals   from  iioston 
south  along  the   Atlantic   coast,    and   in    the   middle   west,    and  a 
road   from     ashington  to  i-iew  Orleans,   nothing  became  law  with 
the    exception  of   small   appropriations    for   the    Cumberland  -^oad> — 
It  was,    however,    an  act    for   the   preservation  and  repaid    of   this 
road  which  passed   the   House   on  ^pril   29,    1822,    and  ?;as   returned 
by  the   xresident    on  iviay  4,    he    following   his   veto  message  with   a 
comprehensive  statement   of   the    'Views   of  the   President   of  the 
United  States   on  the   subject    of   internal   improvements,"      the 


most    elaborate   constitutional    discussion   ever  sent    to   the    caritol 
from   the   iVhite   House. 

Monroe  was   of  the    opinion  that    Congress   had  the   right 
to  make   ai  tropriations    for  roads,  ?7ith  the   consent    of   the   states 
through  Trhich  they  vrere   to    pass,    but   did  not   have   sovereign   and 
jurisdictional  rights   to   construct   roads   or   to   repair   and   keep 
them  free  from  obstrictions .        This  doctrine  Ion  Hoist    calls  a 
"quibble   on  words",    but   "it  has   become   an  established   one  that 
Congress  may  aiprciriate  money  in  aid    of  matters  ';7hieh  the 
federal   government    is    not    constitutionally  able    to  administer  and 
regulate,      and  in  this  respect,   therefore,   lijonroe  was   correct/ — 

The  advocates   of   construction  and  of  efficient    jurisdiction 
after    the  roads  h^d  been  made,   derived   the   authority   of   Congress 
fromj  several  clauses   in  the    Const  itiition,    am;ong  them  the   grant 
"to  establish  jostofflces  and   jost^oeds."  To  this   clause, 

iuonroe   gave   an  exhaustive   treatment. 

"What    is  the   just   import   of  these  words,   and   the  extent 
of  the   grant?"  he   ask«d.      The  v;ord    'establish'    is   the   ruling'  termj 
'fostoffices   and  postroads'    are    the   subjects,    on   v^ichit   acts. 
The  c^uestion,    therefore,    is,  what   power  is   granted  by    that    •::ord? 
The    sense,    in  x'hich  are  words    are    commonly  used,    is  that,    in   "hich 
they   are   to    be  understood   in   all   transactions    betv/een   x^-il'lic   bodies 
and  individuals.      The    intention  of   the   parties    is    to    prevail, 
and   there   is   no  better  way  of  ascertaining  it,    than  by  giving  to 
the  terms  used   their   ordinary  import." 

Among  enlightened   citisens,  i-onroe  went   en,    there  ?-ouia 
be  no  difference   of   opinion;    "all   of    them   would   answer,    that    a 
power  was   thereby  given  to    Congress   to  fix   on  the    tov/ns,   4kE 
court-houses,    and   other   places,    throughout    our  Union,    at   which 
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there   should    te   postoffices;    the  routes   ty  -."feich  the   mails    should 
te   carried   froiK   one    postoffice  to    another,    so   as  to    diffuse 
intelligence   as  extensively,    and   to  rca'-re   the    institution  as  useful, 
as   lossitle}    to   fix  the   postage   to  be  ^aid   on  every  letter  and   packet 
thus   carried   to   support  the    establishment;   and  to   protect   the   post- 
offices   and  mails    from  robbery,    by  punishing   those,  7>'ho    should 
com.nit   the   offence.      'Ilhe    idea  of   a  right  to   lay  off  the    roads   of 
the   United  States,    on  a   general  scale    of    improvement;    to    take 
the   soil   from   the   proirietor  by   force;    to   establish   turnpikes   and 
tolls,   and   to    punish  offenders   in    the  manner  stated  above,    -.vould 
never  occur  to   any  such  person.      'I'he    use   of   the   existing   road,    by 
the  stage,   mail   carrier,    or   postboy,    in  passing  over  it,    as   others 
do,    is   all,    that  would   be    thoug-ht   of;    the    jurisdiction   and   soil 
remaining  to   the  state,  Trith   a  right    in   the    state,    or   those   author- 
ized by   its    legislature,    to    change    the    road   at   pleasure." 

xhis   interpretation,    the  message   went    on  to   declare,   was 
supported  by   the   modification   of   the    postal   grant    in  the   Articles 
of   Confederation,    as    it    ajpeared   in  the    Constitution.         "Ead   it 
been  intended  to    convey  a  more  enlarged  power  in  the   Constitution," 
said  i..onroe,    "thfji  had  been  granted  in  the   Confederation,    surely 
the  same   controlling  term^would    notbhave    beenused^    or   other 
"ords  would   h^ve    been   added,    to   show    such  intention,   and   to  mark 

the   extent,    to  which    the    power  should    be    carried It  7;ould 

be    absurd   to   say,    that,    by  omitting   from  the    Constitution  any 
portion  of    the   phraseology,  which   tbs  deemed  important   in  the 
Confederation,    the    import   of  that  term  was   enlarged,   and  with  it 
the  powers   of   the    Constitution,    in   a  proportional   degree,    beyond 
wh^t   they  were    in   the    Confederation.      The   right   to  exact    postage 
and  to   protect    the    postoffices    and  mails    from  robbery,    by  funis  hing 


the    offenders,   may  fairly  be   considered,    as    incidents   to    the 
grant,    since,    without    it,    the    object  of  the   grant  might   be 
defeated.      V.hatwver   is   absolutely   necessary  to    the    aecomi  lishme  nt 
of  the   object  of   the    grant,    though  not   specified,   may   fairly  be 
considered   as    included   in   it.      Beyond  this   the    doctrine  of  incidental 
lo-^^'GT  cannot   be    cara'ied.    "       ^^onroe   then  enters  upon  a  consideration 
of  what    the    colonists   and    frarners   of  the    Constitution  understood 
to  be    comprehended   in   the   postal   power,    and    concludes: 

"If  the   United  States  possessed  the   pov/er   contended  for 
under  this  grant,   might    they   not,    in  adopting   the  roads   of  the    in- 
dividual  states   for    the    carriage    of  the   mail,   as   has   been  done, 
assume    jurisdiction   over   them,    and  preclude   a  rightto   interlere 
with  or   alter   them?     i-xight   they  not    establish   turnpikes,    aid 
exercise   all   the    other  acts    of   sovereignty,   above   stated,    over 
such  roads,   necessary    to   Trotect    them  from   injury,   i.nd  defray 
the   expense   of   repairing  them?      Surely,    if   the   right    exists,    these 
consequences  necessarily   followed,    as    soon  as   the   road  v.'as    established 
Xhe  absurdity   of  such  a   pretension  must   be    ai parent    to    all,    -vho 
examine   it.      In  this  way,   a  large    portion  of   the    territory  of  every 
state  might   be    ta::en   from  it;    for   there   is    scarcely  a  road    in  any 
state,   which    ^ill  not    be   used   for   the    transport  atmon  of   the  mail. 
A  new  field    for    legislation   and   internal  government  v/ould   thus 
be   openea.    ^^— 

While   the  President's   at titude .estopped   Congress  from 
actually   constructing    roads,    frequent   appropriations  v/ere   granted 
to  be    apjlied  under  the  direction  of  the    states.      lerhaps   the 
most    im^portant    of    these  was   in  the   act    passed   in   18i-4   to   have 
surveys  made    of  such  roads   and    canals  as   in    the    opinion  of   the 
i-resident  v^ere   of   value    for  milijary,    comm.ercial   and  postal 
purposes  .^~ 
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Conflict   over  the    const itntional   jroblem,    and   the   dis- 
tinction hetv/een  ajpropriation   end    construction,   v:ere,    hov/ever, 
atandoned   by   John  ..uincy  i^daris   vrho   r/as    a  stanch  advocate    of 
federal  aia,    hut  the  discussion  v;as   revived   by  Jackson, 
who   vetoed   six  hills,    the  inost    important    of  7'hich   provided    for 
a  government    suhscription  of  -^150,000   to   purchase   stock  in    the 
Llaysville,   '.Vashington,    Paris   and   -exington   lurnpilce    Company, 
a  i^entucky   cori  oration.      Ihe    action  of   a  the    -resident    did  not 
come  as   a  surprise    for   in   its    first    annual  message    he    had   told 
Congress    that    the  mode   of   internal   improvements,    "hiterto   adopted, 
has   by  many  of  our  fellow   citizens   been  deprecated  as   an   infraction 
of   the    constitution,  rhile    by  others    it   has   been  viewed  as   inex- 
pedient.     All    feel  that    it   has   been   employed  at    the    expense   of 
harmony  in  the    legislative    councils. 

Fmrthermore,   Jackson  thoroughly  disapproved  of  the   government's 
becomiiing   a  minority  stockholder   in  a  semi-private    enterprise  which 
would  receive    profits   thorough  the    xaym.ent    of  tolls.      He   held    it 
be   be   not   only   "highly  expedient,    but    indispensably  necessary,    that 
a  rrevious   amendment    of   the    Constitution,    delegating  the   necessary 
jower   and  defining  and   restricting    its    exercise  with  reference  to 
the  sovereignty  of  the    states,  should  be  made.        Otherwise   there 
7/culd  be   a   continuance   of   Congressional   uncertainty  as   to  the 
existence   of    the   power.  He   considered  the   general    .luestion 

in  two   aspects:    (l)    as    "tol-the   power   of  making   internal    im.pr  overe  nts 
within   the   limits    of   a  state,   with  the   right    of  territorial   juris- 
diction,   sufficient   at    least    for    their  preservation  and  use"  and 
tS.)    as    to  the    pov/er   of    "appropriatir^  money   in  aid    of    such  works 
when   carried   on  by  a  state    of  by  a   ccm.j.,any   in  virtue    of    state    auth- 
ority,    surrendering  the    clair-i   of    jurisdiction."     He    believed   Congress 


y^ 


could   aix^opriate    directly  for   nationa.1 ,    not    local,    puri-oscs; 
the   other  i  ower  he    finr.ly  denied. 

lifter  Jackson   there  were   other  vetoes   of   internal 
imirovernent   bills,    tut    they  v/ere   hased   largely  ujon   the   distinct- 
ion  betreen  national   and    local    objects.      Hoad   construction,   moreover, 
^ave  way   to   river  and   harbor   development,    aad   there  was   little, 
if  any,    discussion  of    the  meaning  of   the    postal   clause.      Ciongress 
asserted  a  broad  power   over  postroads   designated   by   it,    and 
there  was    little    objection;    on  the    few   occasions    that   the   matter 

came  before    the    courts,    the    power  v:as   sustained.      In  ISGE   Congress 

in 
gave   the  President   authority  when/his    judgment    the    jublic   safety 

reg.uired   its   exercise,    to    take    possession  of  all   railroads   a -.d 

telegraphs  and    to   place   their   employees  under  military   control, 

so   that    the    lines  would   be    "considered  fis  a  postrcad  and   a  part 

of  the   military    establishment    of  the   United   States,    subject    to 

all   the   rules   and   restrictions    imposed   by   the   rules    gicid  articles 

of  war.  Any  inter. "erence  with  the   exercise   of  this   authority 

was  made   a  crime.      Compensation  to   the    railroad  and    telegraph 

companies  was  to   be    fixed  by  three   commissioners,    subject  to 

approval   by   Congress.  I'his   authorization,   hov/ever,   was   based 

upon  the  war,   as  well  as   on  the    postal   power,    and  rrYs-n  Congress 

cam;e    to    charter  railroads   and   bridge    companies,    it   based    its 

right    largely   on  the   corr  '       '  ,    with    the  postal   and  war 

grants  as  ancillary  sources. 

Heceht  evidences  of  Congressional  action,  based  upon  the 

jostroads  clause,  are  to  be  seen  in  the  good  roads  m.ovement, 

and  in  191£  Congress  appropriated  five  hundred  thousand  dollars 

for  i;kK  "improving  the  condition  of  roads  to  be  selected  by  them 

I  the  secretary  of  agriculture  and  the  ]:cstm.aster  general!  over 
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7;hich  rural  delivery    is   or  may   hereafter   be   established,      such 
imTrovement   to    be    for    the    purpose   of   ascertaining   the    increase 
in   the    territory  rhich  could    be    served   by  each   carrier   as   a  result 
of   such   improvement,    the   possible    increase   of   the   number  of  delivery- 
days   in   each  year,"   etc.      iut    it    is   provided   that    the   state    in  vhich 

the   improvements   are    to  be   made    "shall   furnish  double   the    aiKOunt      

of  money  for   the    improvement   of  the    road  or  reads  tsxJo£  selected." 
The   results   of    the   scheme   have   not    been   very  satisfactory,    but 
jroposals   are   made   for   other,   and  miore   extensive    federal  under- 
ta'-rings.        finally   it    is   possible,    in  some  measure   at   least, 
to  base  upon  the   postal   po'-ver     the  Act    of  i^iarch   1£,    1914, 
which   authorizes    "the   president    of   the   United   States   to    locate, 
construct   and   operate   railroads    in  the   Territory    of  Alaska."^ 


& 


Judicial   iJRi 


The  poorer  of  Congress   to    construct   roads  and   canals   did 
not,    in   the   early  days   of   its  assertion  and  denial,    come    before 
the  Suireme   Court   of   the   United   States;    in  fact,    the    question 
ha§   never  been   directly  passed  upon  by   the    Court,    and    long 
before   it  vras    incidentally  considered,    largely   in  thp    cases 
upholding  the   right   of  eminent  domain  and   its  delegation  to 
railroad   corj,.orations  T/ith  federal   charters,    the   constitutional 
-problem,    as  i*iaidi)Son  said   in  rejecting   the   bank  bill  of  1814, 
was    "precluded   by   repeated   recognitions,   under  varied   cir- 
cumstances,   of    the   validity  of  t  .e   exercise   of   a  power   to 
establish  a  bank  by  Congress,    in  acts   of  the    legislatite, 
executive,   and    judicial   branc.ies   of  the    government,    accompanied 
by  indications   in  different  modes   of   a  concurrence   of  the    general 
^ill   of  the   nation."        Such  a  test,    however,    ivS    by  no  means 
adequat  e. 

i^or  a  time    the    i^uestion  of   Congressional  power  was   acute, 
and    its   existence  was  not   acknowledged,    even  by  some   who   cannot 
be   called  strict    constructionists.      The   opinionsheld   by   Congress 
and  the    executive   have    already   been  reviewed;   i^onroe's   elaborate 
veto  message   on   the    "gatp   bill"   gave   the   Supreme    Court    justices 
an  opportunity   to   express   their   views    informally,    for   he   sent 
a  copy  of  his    paper  to   each  member  of   the    Court.      Chief  Justice 
Johnson  replied,    int  imatingthat   the   doctrine    of  i^cCulloch  v. 
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Maryland    committed  the    Qourt   to   upholding  a  lower   in   Congress 
to    construct    roads    for  military  and   postal  turioses;   i^arshall 
considered   the   question  one   "on  which  many  divide    in  ipinion, 
but   all  will   admit   that  your   views   are    j^rofound  and   that    you  have 
thought  much  on  the   subject."     Story  was   noncomittai,    and  thus 

one    of   the    few   attempts   to   get    an  informal   exiression  of   opinion 

/Ay. 
from  the   Supreme    Court   r-as   a  failures- 
It    is  difficult   to    see  how,    logically,   there   can  be   any 
doubt   as   to   a  very  wide   authority  in   Congress.      «.  fair   inter- 
pretation  of  the  word    "establish"    comprehends    "construction" 
or  at    least    something  more    than   "designation'';    otherv/ise   it 
would   have    been  futile   for   the  --irticles    of    Confederation  and 

the   Constitution   to   give    Congress    the   power   to    "establish" 

houses 
navy  hospitals,    trading  3tBX|c±txix  with  the   Indians,    inferior 

courts,    rules   of    capture,    and   regulations   of  trade.      I'he   second 

portion   of   the   lostal    c±ause   did   not    appear   in  the    ^^rticles   of 

Confederation,   and   the    grant   in  the    Const  ituti  on  was   absolute, 

with  no   limitations  as   to    state   action,      i^   restricted   interpretation, 

axplied   to   the    first   part    of  the    clause,    as  demanded   by   consistency, 

would   give   Congress   authority   to    provide   postoffices,   ibut  without 

mails,    carriers,    routes,    secure   transmission,    or  revenue.      -hat 

Congress    in  fact    had    the    povi^er  to    construct    roads   has   been  made 

evident,    I    think,    by  the    debates   on  the   various  measures  that 

were  proposed. 

But   as   has   been   seen  in  the   legislation  concerning    the 

Cumberland   Road,    the   consent    of   the    states   was   required  before 

construction   jould   be    started,    and   limitations  were    imposed   on 

the    federal   power.      So    also,    it  was   at   first   maintained  that 

Congress  did  not   have   the   right   to  '-reep    the    roads   open,    in  repair. 


and   to  impose   tolld    for   their   use,  ^aether   they   had   been    con- 
structed under  national   authority    or  had   simply  teen   designated 
as  mail   routes.        For  example,    the  -.-i-ct    of  itarch  ZG ,    1804   provided 
"that    whenever   it    shall   be    mad     to   ajpear  to   the    satisfaction 
of  the    postmaster  general    that   any  road   established   by    this  or 
any   former  act,    as   a  postroad,    is   obstructed   by   fences,    gates    or 
bars,    other  than    those    lawfully  used   on    turnpike    roads,    to 
collect    their   toll,    and   not   kei^t    in  good  repair  with   jroppr 
bridges  and   ferries,   '.There   the    same   skaib  may   be  necessary   it 
shall  be  the  duty  of  the   postmaster  general    to  report  the   same 
to   Congress,  '//ith  such   information  as    can  be    obtained,    to    enable 
Congress   to    establish  some    other   road,    instead   of  it,    in  the   same 
main   direction.  "L. 

In  1S12  Gallatin  made  a  report   to   the   Iresident   on  the 
Cximberland  Road  and  referred  to   the  necessity  ^if  levying  toils 
sufficient    to  Iceep   certain  portions   in  repair;    but   this,    he    said, 
could   be   done    "only  under   the   authority   of  the   state    of  x.-arylana.  " 
The    next   year   the    superintendent   of  the   road  reported  to    Gallatin 
that   he  expected   the  i^iaryland    legislature   to   pass   a  law,    "author- 
izing the  President   to    receive   toll,    for   the    jurpose   of  repairing 
the    road,   and    likewise   against    abuses  -.vhioh  are    common   on   all 
roads   of    the  kind   to   prevent   which   laws   have    been  found   necessary." 
Secretary  Dallas  was   of   the    same    opinion,   and    in   1815   told    the 
House   Committee    on   the    Cumberxand  Hoad   that    Congress   had/authority 

to  make    provision   for  tolls   and   the    prevention  of   abuses.      "'ihey 

of  the   states 
can  only  proceed,    "   he    said,    "from   the    legislatures/through     which 

the   rosui   passes,   and   consist    of   an  authority   for  the    erection  of 

toll  gates,    and   the   collection  of  a   toll   sufficient   to   defray  the 

expenses   of  repair,    and   the    infliction  of   penalties  upon  persons 


who   shall    cut,    break  up,    or    otherv/iae   destroy  or   injure   the    road." 

The  House    Committee,    however,    held   that  since   a  compact 
had  been    entered   into  between    the    federal   government   and   the    states, 
-iongress   had   the  right   to    legislate   in  order   to    carry  out    its 
undertaking  of  opening  the   road.       'If  the   right   to   punish  th^se 
offences   belongs   to   the    national   government,"    said   the    committee, 
"it  may   be   effected  '- ithout   the  passage    of  any   law,    by  an  indictment 
or    information  in   the   courts   of   the   United   States,    or   by  enacting 
statutory  provisions    fixing  the    penalties,    it   being  a   fundamental 
right   of  the    judiciary  inherent   in   every   government  to   punish   all 
offences   against   the    laws   passed   in   pursuance    of  a  delegated  power 
independently  of  express   legislative   sx^tisKx   sanctions.    ^-^ 

After   President  L-onroe's   veto,    the    -iumborland  Hoad   became 
sadly  in  need  of  repairs,    and    again  Congress   considered  the  (Question 
of  jurisdiction,-  whether  the   right   to   preserve  was   incidental  to 
the   right   to    establigh.        The   states   jassed   laws   to    protect    the 
road  against    injuries  and    appropriated  money  for    improvements, 
but    the   sums   provided  were    inadequate   and   soon  a  disposition  i/sas 
sho'vn  to  aonsent    to    the   assumption   by   Congress   of   complete   control 
over   the  -^cad.      xhe    lennsylvania  legislature  passed   a  resolution 
giving  the   federal   government   permission  to   collect  tolls  within 
the    commonwealth,  with  the    reservation  that   th'    whole   amount 
collected   should  be    demoted   to   repairs.  - 

iiionroe   desired    cooperation  between   the   national   and   local 
authorities.      In  his   message    of  December  2,    1823   he   urged    "an 
arrangement  with  the    several  states   through   "hich  the  Hoad  passes, 
to  establish   tolls,    each  v/ithin   its   limits,    for   the    purpose   of 
defraying  the   expense    of    future   repairs   and   iroviding   also   by    ^ 
suitable    penalties   fcr    its   protection  against    future    injuries."   Ihis 


portion  of  the  message  T'as    considered   by  the   liouse   Committee   on 
Heads   and    Canals,  r:hose   opinion   it  was    that   Congress   had   itself 
the  ri^';t   to    charge    tolls    and   junish  offences;    the    committee 
could   not   ai  prove  of  an   arrangement   by  '"hich    the    states  might 
charge    tolls:    unfiiformity   and   ene   jurisdiction  were   eminently 
desirable^  Yet    in   1626-1829  ^hen    the    whole    question  of 

control  was   again  threshed   out    in   Congress,   any  federal    right, 
either  absolutely  or   by  virtue    of   state   permission,    to    charge    tolls, 
was   still   denied.      Congress   simply   appropriated  vlCO,OCC   for   the 
repair   of   the  road;   iaonroe's   distinction  betwe^en  appropriation 
and  control  was   adhered   to.^ — ' 

The   states    still  asserted  plenary  authority-      In   1852 
the   i^aryland    legislature  Jnave   the   -resident   authority   to  make    a 
change    in  the    Cumberland  Hoad  and  in   1824   Illinois    consented   to 
the  extension  of  the   national  road   "through  the  territory   of 
said  state   so  as   to   cross   the  i^ississippi  Rover  at  the    town   of 
xilton  and   no   other  pcint.        For  various   reasons   the    road  was   not 

constructed,    b'-t    Congress  was   several   times  memoralized   to    take 

(11- 
the  desired   action  and    in  1844   the   Senate    Committee   on  Roads   acd 

Canals,   having  under  consideration  a  bill  to  extend   the   highway 

to  ^Iton,   mfa4p   a   favorable   recommendation  and   pointed   out    the    fact 

that    the    consent    of  the   states   affected  was   a  necessary  preliminary 

before   actual   cons^uction   could   begin. 

"xhe  right   of  the   state    of  Illinois  to  give   or  withhold   her 

assent    to    the   construction  of  the   road  within  her  limits,"    said 

the   c:    -^.ittee' s   report,    "cannot    be   questioned   in  view  of  the 

course   pursued  by  the    general  government   to    obtain  the    consent 

of  other   states."     Reports    to   identical   effect  were  made   during 

the    second  session  of  the   28th  Congress    (January  15,    1845)    and   the 


second  session  of   the    29th  Congress    (January   15,    1847),    the 
second  report   being  aecorriianied   by   a  strong   letter  from  Senator 
Semple    of    Illinois,   v^ho   pointed   out    that  his    state  would   never 
consent   to    any  route   other   than   the    one   -vhich  h^d  been   recoicffiended 
in   1854 L 

i^efinitive   action   came   during   Jackson's  adrrdnistration,   as 
a  result    of  his    deterrr.ined    Disposition   to   internal  improvements 
and   denial   of   federal   authority  to    construct    roads.      "i^nnual 
apiropriations  for   the    repair  of  the  road  were  being:  made,   but 
this  method  could  not    continue    indefinitely,    inasmuch    as  tolls    could 
not  be    levied   by  the   United   States    for   repairs,      isecause   of  the   lack 
of  -jurisdiction,    a   resort   to   state    control,   ^ith  the    consent    of 
Congress   became  an  absolute  necessity.  ^      ^^cts   of  the   xennsylvania, 
i-iaryland ,   Ohio   and  Virginia  legislatures  were,   therefore,   passed,    and 
Congressional   assent  given  to  the   erection  of  toll  gates   and 
rejairs   by  the  states,  with  the   provision   in  the    comj-act    that 
no    charge    should  be   made   for  the    passage    of  United  States  mails, 
troops   or   iroperty-      In   1879   the   control   of  the  states  was  made 
complete    and  unreserved.      Yet   the    original  acts    of   surrender, 
recognized   "either  a  prorrietary  or    jurisdictional   interest,    or 
both,    in  the   United  States,    as    follows:    (l)    something  was    surrendered: 
<3,'    furrender  was  made    by    'compacts'    which  regulaxed   the    number   of 
toll   gates   and    the   rates   of  toll;    (S)    provision  was  made    for    the 
United  States   to  resuirje   its  proprietary   or  jurisdictional   interest 
at  pleasure. 

Eut  before  the    legal   questions  arising  out  of  this   surrender 
were   passed  upon  by  the   Supreme    Court    of   the   United   States,    the 
whole  problem  of  Congressional   power  and   the  rights   of  the   states 
was    carefully  considered   by  the    Kentucky   Court    of  Appeals,   whose 


opinion,    treating   points   primae    imprfiRsi  nnia ,    is   remarl^ably 
V7ell   considered.        ^he    particular   question   to  be    decided  was 
whether  a  contractor  for   carrying   the  mail   between   points  within 
the  state   on  a   turnpike   road  had   any   right    of    exemption  frcci  the 
tolls,    exacted  under   the    company's   charter   from  other  persons 
for   the   transit   of  their  horses   and  stages.      -he   court   held   that 
the   tolls  should   be    paid. 

It   recognized  that  the   postal   power   "being  necessarily 
exclusive,    plenary   and   supreme,   no   state    can  constitutionally 
do,    or  authorise   to   be    done,    any  aay  act   which  may  frustrate, 
counteract,    or    impair  the  proper  and    effectual    exercise   of    it 
by  national   authority.      ITrom   these   axiomatic    truths   it   follows 
as  a  plain  corollary  that    the   general  government   has   the   right 
to  transport    the   national  mail  whenever  and  wl;erev^r   the   national 
Congress,    in  the    constitutional  exercise   of   its  delegated   power 
over  po  Steffi  ces  and   postroads  shall  h-ave   prescribed."     i:ut , 
said, the   court,    this  power  was   not  unlimited,    and    could   not 
appropriate    private    property  for  public   use  without    just    compen- 
sation.     If  tne   turnpike  was   considered   as   private    property   in  view 
of   the   company's   franchise,    tolls   should   be    paid   by   the   mail  con- 
tractor;   considering   the   turnpike    as   a  public   state    road,    the 
court  reached   the   same   conclusion,   which,    it   pointed   out,  7/oula  net 
have  been  modified  h-ad   Congress   seen   fit    to  designate    this   jarticular 
road   as   a  mail  route,      anyone  doubting   the   logic   of   this,    the    court 
said,    "should   also    doubt  vmether  his    own   house  might   not   be    taken 
and  used  as   a  postoffice  wit  :iout   his    consent    and  without    any 
compensation. " 

xhe   court   then  proceeded,    obiter,    to  explain  its   understanding 
of  the   postroads  power.     According  to    reason   and   philelogy,    the 
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import  of   "establish"  was    aeciared    to   be,    not  merely  ^designate" 
but    "found,    prepare,   meize,    institute    and    confirm."        "So   too," 
the   court    held,    "as   roads   and  good  roads   are    indispensable    to    the 
effectual  establishment   of  postroads,    the   supreme   power  to    'establish 
postroads'    necessarily  includes   the   povrer  to  make,   repair   and 

preserve   such  roads   as  may   be    suitable "     Congress   therefore 

7?as   considered   to    have    the   porer   to   open   roads   and   build  bridges 
when  necessary;    there   was  no   q^uestion   of   constitutional  right, 
simply  of   expedienc.- . 

"Unless  Congress   ahall  elect  to    exercise   its  right   of  eminent 
domain,    and  but   a  state   road,    or  make    one,    or   heir    to   make    or 
repair   it,    tae   constitution  gives   no   authority    tcnuse    it   as   a 
postroad  v/ithout  the   consent    of   the   state    or   the    owner,   without 
making   just   compensation  for   the  use."     Here  was   acknowledgment   of 
an  authority  more   far  reaching   than  even  the  more   liberal  contemporary 
opinion  gave    to    Congress;    the   court    recognized   a  right    of  emonent 
domain,    but  until  this  was    exercised,    the  mails  were    gabject 
to   tolls. 

'.Vhen,   seven  years   later,   the  Supreme  Court    of  the   United 
States  passed  upon  the   toil  question  which  arose  under  the    contact 
ceding  the    Cumberland   Road    to   the   states,    there  was  the    same    oppor- 
tunity to   make   a  definite    i.ronouncement    as   to   the   authority   of 
Congress   to   engage    in  road   construction;    in  its    opinion,    however, 
the   court  made    no  use   of  this    opportunity,    although  a  dissentient 
justice  voiced  his    views   that    the   power  of   Congress  was  not    so 
great   as   th^t   asserted   in  the   -i^icke^   case. 

The  act    of  the   Ohio   legislature   in  taking  over  the   Cximber- 
land  Hoad   specifically  provided   that    tolls   should   not    be    collected 
for  the   passage   of   the   mails;    but   the   Pennsylvania  law  was  raore 


general,    declaring   that    "no   toll  shall  te    received   or    collected 

for  the    passage   of  any  wagon  or   carriage    laden  with  the    iroj^erty 

of  the   United  States...."      ^he  karyland   act    ™as   precisely  the    same 

as   this,  while    the    Virginia  statute    followed  the    Ohio   law.    In  18So , 

ho-r/ever,   Pennsylvania  declared   that   the*  exemption  should  be  only 

in  proportion  to    the   amount   of   property  belonging   to    tlie   United 

States,    and    "that    in   ail   cases   of  wagons,    carriages,    stages  £K±x   or 

other  modes   of   conveyance,    carrying  the   United   States  mail,   with 

passengers   or  goods,    such  wagon,    stage,    or   other  mode   of  conveyance 

shall  pay  half-toll  upon  such  modes   of   conveyance." 

The   validity   of   this    legislation  was    the    question  presented  to 

the  Supreme   Court,   and    in   its   decision   the    court    could  well  have 

entered  upon  a  discussion  of  the    power  of    Congress   in  the   premises. 

But   Chief  Justice  Taney,   who   delivered  the   ojinion,    v^s   at  pains 

to   joint   out,     'that   the   constitutional   power  of  the   general   gov- 

to   construct   this  road 
ernment/is  not   involved  in  th^   case   before  us;   nor   is   the   court 

called  upon   to    express   any   opinion  on   that    subject;    nor   to    inpuire 

what  were    the  rights    of  the   United  States    in   the   road  previous 

to  the   compacts  hereinbefore  mentioned." 

Taney  simply  held,   therefore,   that    "the   United  States  have 

unquestionably  a  iroperty  in  the   mails;"    that  this    property  was 

exempted  from   the    payment    of   tolls   by    the    terms   of   the    compac"^, 

but    this    exemption  should  not    apply   to    other  property  in  the  same 

vehicle,   nor   to   any  person  unless   in  the  service   of   the   United 

States,      finally,    in  answer  to   the   objection  that   a  small  parcels 

might   be    sent   by  a   nximber   of   conveyances   to   relieve   them   from   the 

payment    of  tolls,    Taney   held    that    "the   United   States    cannot    claim 

an  exemption  for  more   carriages    than   are   necessary  for   the    safe, 

speedy,    and    convenient    conveyance   of  the   mail." 


From   xaney's   judgment,    Justice  LlcLean  dissented,    primarily 
on   the  ground  that    "the  mail   of   the   United  States   is  nit    the 
property   of  the  United  States,''    and    that    charging   tolls    for   its   pas? 
age   was   not    in   violation  of    the   compact.      Justice   -Uaniels,    however, 
objected  upon  different    grounds,    and    declared   tliat    it   was   necessary 
to    consider   "the    operation  and   effect    of   the    compact    insisted  upon 
as   controlled  and    limited   by   the    i-owers   of   both    contracting 
larties. " 

"I   hold   then,'   he  declared,    "that    neither   Congress   nor  the 
federal  government   in  the  exercise   of  all  or   any   of   its   po\7ers  or 
attributes   possesses   the   power   to    construct   roads,    nor   any  other 
description  of  v/hat    have   been  called   internal   improvements  \7it  hin 
the  limits   of  the   states.      Ihat  the   territory  and   soil  of  the 
several  states   appertain  to  them  by  title   paramount   to  the    Consti- 
tution,   and    cannot   be    taken,    save  with  the  excextion   of   those  por- 
tions  which  might   be    ceded  for    the    seat    of   the    federal   government 
and  for   sites   jrermitted   to   be   purchased  for    forts,    arsenals,    dock- 
yards,   etc.      That   the   power  of  the    federal   government    to  acquire , 
and  that    of  the    states   to   cede,    to   that   government  portions   of 
their   territory,    are   by  the    Constitution  limited   to   the    instances 
above    adverted   to,   and    th£t   these   powers    can   beither  be    enlarged, 
nor  modified,    but    in  virtue    of  some   new   faculty    to   be    imparted  by 
amendments   of  the    Constitution. 

"I  believe  that   the  authority  ijested  in  Congress  by    tiie   Con- 
stitution to   establish  post roads,    confers  no  right  to   open  new 
roads,    but    implies   nothing  beyond    a   disrection   in  the    government 
in  the   regulations    it  may  mak:e    for   the    postoffice   department   for 
the   selection   amongst   the    various   routes,    whilst    they    continue    in 
existence,    of   those   along  which  it  may  be   deemed  most    judicious   to 
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have    the   mailstransported.      I   do   not    believe   that    this   povxer 
given  to    Congreas    expresses   or   implies  anything   peculiar   in 
relation  to    the  means    or  modes   of   transporting  the   public  mail, 
or  refers  to  any  supposed  means   or  modes   of  transportation  beyond 
the   usual  manner   existing   and  practised   in   the   country,   and    certainly 
it   cannot    be   understood   to  destroy  or    in  anyvrise    to   affect   the   pro- 
prietary rights   belonging   to    individuals   or   companies   vested   in 
those  roads.      It  guarantees  to  the  government   the  right  to   avail 
itself  of  the   facilities   offered  by  those  roads   for   the    purposes 
of  transportation,    but    imparts   to   it   no  sbxxs   exclusive   rights-   it 
puts   the  government   upon  the   footing   of   others  who  v;ould    avail 
themselves   of   the   same    facilities." 

i'or  these   reasons,    "the   government   could   legally  claim 
no   po?:'er  to  collect    tolls,    no   exemption    from  tolls,    nor  any  dim- 
inution of   tolls  scijtkin  their   favor,   purely  in  consequence   of   their 

having   expended  money  on   the   road,    and  without    the   recognition  by 

of 
Bf  -ennsylvania/tliat    :ti!Hiexpenditure   as   a  condition   in  any    contract 

they  might  make   ■vith  that    state."  Nevertheless   the   united   States 

could  contract   'vith  Pennsylvania,    and   so  Justice  Daniels  examined  the 

terms   of  the   agreement,    coming  to   the  conclusion  that  by  its   terms, 

United  States  mail  was  not    exempt   from  toll  charges. 

While    the   authority  of  the   majority   opinion   in  this    case 

is   somewhat   lessened  by   the   fact  that   the    argument  T"as    as   to   the 

meaning  of    the    compact,    it  was   held,    impliedly  at    least,    that 

in  order  to    carry  out    one   of   its  delegated  powers,-   for  exajaple, 

the   establishment    of  postoffiees   and   postroads,-   the  United  States 

might,    by   compact,    enter  upon  a  scheme   of   internal   improvements. 

i'urthermore ,    the    court,    by  holding   that    the    general   government 

had   the  right   to   enter   into    the    compact    of  surrender,    recognized 
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an  original    federal    interest    in  the    Cumberland  Hoad.      The    clear 
imiort    of  the   ccajority   opinion  is,    I    think,    that    if   ^'aney  had 
considered   it   necessari*   to   pass  upon  the   i&int.    Congress  v/ould 
have  been   accorded   the   right   to    construct    postroads,    and    this 
would   have  included  authority   to   charge   tolls  for  the   use   of 
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the   highways   by  others   than  the    postoffice   department. 

.these   adjudications   v;ere    carried  a  long  stej    further  Then 
the  Supreme   Court   asserted  the   federal   right   of  eminent  domain 
V7hich  hjad  bee  n  foreshadowed  in    the   -Dickey  case,    but  not   assumed 
by   Congress^<       In  1664   the  Northern  ^acific  Hailroad  was   incor- 
porated,   and   lands  were   granted  to   aid    in  the    construction,      but 
the   act    irovided  that    the    company   "shall   obtain  the    consent    of 
the   legislatures  of  any  state    through  which  any   jcrtion  of   said 
railroad   line  m^ay   pass,    previous   to    commencing   the    construction 
thereof."     Congress  reserved  the   right   to   ajpeal   or   amend  the   act, 
"to   secure   to  the    governm.ent    at   all  times    (but    particularly  in 
tim.e    of  war}    thje   use   and   benefits   of   the    same    for  postal,   military 
and   other  purposes.  "^       In  1666,    however.    Congress  authorized 
improvements    in  the   i^^ississippi  Hiver,    and   authorized   the   authcritieB 
to   take    possession  of   the   necessary  materials      after  having  first  j[ai; 
or  secured  to   be    paid,    the   value    thereof  which  may   have    been   ascer- 
tained   in  the  mode   provided  by  the    lav;s   of  the    state .   ^^ 

When   the    question^  came   before   the    coui'ts   there  was   little 
hesitancy  in  holding   that    Congress   h^ad   a  right   of  eminent  domain. 
The    Circuit    Court   for   the   Boythern  district    of  Chic   declared   that 
"the   constitutional  provisions   giving  to    Congress   authority   to 
establish  postoffices  and   postroads,    and    to   make   all   laws   for 
carrying'    into   effect  the   enumerated  powers,    taken    together  with  the 
declaration   that   all  laws  m^ade    in  pursuance    of  the    Constitution  shall 
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the   supreme   law   cf   the    land,    invest    Congress  rith  authority    to 
condecm  lands   situated  -ithin  a  state  for  use  as   a  i-ostoffice 
site."     A  holding   to   the    same   effect  Tr'as  made  by  the    Supreme    Court 
of  the   I^'nited   States  T;hi  ch  declared: 

"It    is    true,    this    power   of  the    federal,   government    has   not 
teen  heretofore  exercised  adversely;    but   the  non-user  of  a  xcv,'er 

does   not  disprove    its    existence If  the   United  States   have 

the   power,    it  must    be    com.plete    in  itself.      It   can   neither  be    enlarged 
nor   diminished  by  a  state.      i«or   can  any  state    prescribe   the   manner 
in  which  it  must    be   exercised,      i-he    consent   of   a  state   can  never 
be   a   condition  precedent   to    its    enjoyment.    >— 

Lut   before   this   right    of  eminent   domain  v;as   recognized, 

a  xiax!   broad   legislative    control  had   been  assumed   over    the  highways 

of  the    country.      In  1826   Congress  declared   "that   each  and   every 

railroad  within  the  limits   of  the   United  States  which  now   is,    or 

made    and  //(fj- 

hereafter  may  be/compl °ted,    shall  be    a  postrcute ,    and    in  1656 

the   Supreme   Court,    under  the    commerce    clause,    however,    sanctioned 

a   further  extension. 

Bridges  across   the  Ohio  Hiver  at  'Vheeling  were   alleged  by 
the    State   of   Pennsylvania  to    be    an  obstruction   of   navigation  ani 
their  removal  was   ordered   by  the   Supreme    Court.      Ihe   decree   h^d 
not  been  executed  when,    by  act    of   Congress    (165£)    the   bridges 
were    "declared   to  be    lawful  structures    in   their   present   positions 
and  elevations,    and   shall   be   so    held   and   ta>en  to   be,    anything 
in  the    law  or   laws   of  the   United   States  to    the    contrary  notwith- 
standing," and  further,    "that    the   said   bridges   be    decisred    to   be 
and    are   established   po^Hroads  for  the   passage    of    ti:e   mails    of   the 
United  States. 

-'^at  er ,    the   main   bridge   being   blown   down,    an    injunction  was 
granted,    restraining  the  reconstraction.      i>the   company  disregarded 


the    injunction   and   -apon  motions  by    the    plaintiff  to    attach   the 
defendant's   property   for   contempt,    and   ty  the    company  to  dissolve 
the    injunction,    the   Supreme    Court    held    that   the    act    of   Congress 
vacated   the   decree  and  superseded   its   effect   and    operation.    The 
Court   said: 

"iVe   do   not    enter  upon   the    -i.uestion,   whether   or   not    Congress 
possess  the   pov;er,   under  the   authority   of  the    Constitution,    'to 
establish  postoffices   and  postroads'    to  legalize   this    bridge;    for, 
concluding   that    no  such  powers    can  be    derived  from  this    clause, 
it  must    be   admitted  that    it    is,    at    least,    necessarily  included 
in  the  pov/ers   conferred   to    regulate    comraerce  aiTiong  the   several 
states."  (t^ 

ri^  the    act    of  ^.xareh  £,    ISGl,   moreover,    the   monopoly  provisions 
of  earlier  statutes  were  extended  to   all  postroutes,   already 
or  thereafter   established,   but  letter  carrier  routes  within   cities 
did  not   become  postroads  until   so   declared   by  Congress    in   1872, 
and  at    the   present   time,    in   addition   to   railroads   and   routes 
for  the    collection  and  delivery   of  the   mail,    the   follov7ing  are 
established   as   postroads:    all  waters   of   the    United   States,    canals, 
and   ilank  roads  during   the    time   the   mail   is    carried    thereon;    "the 
road   on  T^hich  the   mail   is    carried   to    supply  any    courthouse  v'hich 
may  be  \7ithout    a  mail,    snd    the   road   on  v/hich   the   inail    is    carried 
under  contract   mad'    by  the    postmaster  general  for    extending  the 
line    of  posts   to   supply  mails    to    postoffices   not   on  any    established 
route,    during'    the    time    such  mail   is    ccirried   thereon";    and    "all 
public  roads   and   highv/ays  T/hile  kept   up  and  maintained  as   such."--' 
In  order   to    insure    the   safe    passage    of   the   mails,    the    federal 
government  may  talre   all   necessary  measures   to   remove    obstructions 
and   prevent   depredations,    even  on  the    public   streets   of   a  tovrn. 


J'inally,   under   three   grants    in  the   Constitution,-   to  regulate 
commerce,    to   estatlish  postoffices   an i  rostroads,    and    to    raise    and 
supiort  armies,-   Congress   has    chartered  transcontinental    rail';;ay 
companies    and   bridge   companies.      It   has,   moreover,    granted   to  these 
corporations    the   porer  of  eminent    domain   to    be    exercised  \7ith0ut 
the    consent    or  permission   of   the    states./       In  holding  that    the 
franchises   of  the   Union  Tacific  ?.aij.road   Company  were   federal 
franchises,    properly  granted,    and   beyond   the    pover   of  the   state 
to  tax,    the   Supreme    Court    said: 

"It   cannot    at  the   present   day  be  doubted   that    Congress 

under    the   xo'.-er  to  regulate    commerce  among   the    several   states, 

for 
as   ^ell   as    to  provide/postal   accomodations    and  military  exigencies, 

had  authority  to    pass  these    lavrs.      Ihe    po7/er  to    construct,    or    to 
authorize    individuals    or    corporations    to    construct,    national 
highv;ays  and  bridges   from   state    to    state,    is    essential   to   the 
complete   control   and   regui.ation   of   interstate    commerce.      .without 
authority    in   Congress   to   2isi   establish   and   kaintain  sue  h  highv/ays 
and  bridges,    it  7.'0uld   be   'Vithout    authority  to   regulate    one    of 
the  most   important    adjuncts    of   j^ommerce.      This   pov;er   in  former 
times  was   exerted  to  a  very   limited  extent,   the    Cumberland   or 
xvational  Hoad  being  the  most   notable    instance-      Itsexertion  "fas 
but   little    ca-tled   for,    as   commerce  v/as   then  m^ostly   conducted   by 
vrater,    and   many  of  our    statesmen  entertained   doubts   as   to    the 
existence   of    the    po'ver  to    estallish     ways   of   communication  by 
land.      But    since,    in   conseq.uence   of    the    expansion  of    the    country, 
the  multiplication   of    its    products,    the    invention  of   railroads 
and   locomotion  by   steam,    land   transportation  has    so   vastly  in- 
creased,   a  sounder  consideration  of   the    subject    h;as   prevailed, 
and    led  to   the    conclusion   tnat    Congress   has   plenary  j_orer  over 
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the  T'hole   subject.      Of   course,    the   authority   of   Congress   over 
the    territories   of  tht?   United  States,   and    its   pov;er   to    grant 
franchises    cxsrcisatle    therein,   are,    and   ever  have    been,    undoubted, 
iut   the   v.'ider  xorer  was   very    freely  exercised,    and  much  to    the 
general    satisfaction,    in  the    creation  of   the    &s.  vast   system  of 
railroads    connecting   the  2ast  '.7ith  the    lacific,    traversing   states 
as^vell   as   territories   and    employing  the   agency   of   state   as  well 
as   federal    corporations."^  - 
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93;    Pennsylvania  v.    '.',heej.ing   Bridge   Co.,    18   Hotiv.    421    (1656);    see    also 
15   How.    516    (1652) . 

94)  12  Stat.  ii.  205.  See  alackham  v.  Uresham,  16  Fed.  Rep.  6*^9  (1883- 
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CHAPTER  IV 


^imitations  on  the  ioatai  rower 


Like  all  grants  to  Congress,  the  postal  power  is  not  un- 
restrained, but,  as  the  Supreme  Court  expressed  it,  the  difficulty 
in  setting  limits  beyond  which  it  may  not  go,  arises,  "Mot  from 
7/ant  of  power  in  Congress  to  prescribe  the  regulations  as  to 
what  shall  constitute  mail  matter,  but  from  the  necessity  of 
enforcing  them  consistently  with  the  rights  reserved  to  the 
people,  of  far  greater  importance  than  the  transportation  of 
the  mail.    Cne ,  and  perhaps  the  most  important,  of  these 
rights  is  involved  when  restrictions  are  applied  to  periodical 
publications  (particularly  in  reference  to  obscene  matter  and 
lottery  tickets),  and  the  .luestion  is  at  once  raised  as  to  the 
freedom  of  the  press,  guaranteed  against  abridgment  by  the  second 
clause  of  the  first  amendment  to  the  5'ederal  Constitution.   Ifee 
extent  to  which  this  limitation  has  been  ignored  is  a  moot  q.uestion. 
On  tl^  one  hand,  we  have  the  confident  assertion  of  /on  Hoist" 
that  "the  freedom  of  the  press  has  become  a  part  of  the  flesh 
and  blood  of  the  xi.meriGan  people  to  such  an  extent,  and  is  so 
conditioned  by  the  democratic  character  of  their  political  and 
social  life,  that  a  successful  attack  upon  it,  no  matter  what 
legal  authority  it  might  have  on  its  side,  is  impossible.  Even 
the  gigantic  power  of  slavocracy  gave  up  the  battle  as  hopeless 
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after  the  first  onslaught. 

On  the  other  liand,  Hannis  Taylor  in  his  recent  work  on 
the  nmerican  Const itiit ion  remarks  that  'little  need  be  said  as 
to  the  clatise  forbidding  Congress  to  ^ass  any  law  'abridging 
the  freedom  of  the  press,'  as  that  clause  has  been  removed 
from  the  Constitution,  so  far  as  the  mails  are  concerned,  by 
the  judgment  rendered  in  189£,  In  Re  Sapisr.  "  ""  ^^nd  this  extreme 
view  nay  be  said  to  have  received  some  supi-ort  from  a  recent 
decision  of  the  Supreme  Court  which  upheld  the  power  of  Congress 
to  compel  newspapers  to  publish  certain  information  concerning 
their  internal  affairs,  under  penalty,  for  refusal,  of  being 
denied  the  advantages  of  low  second  class  rates."  Which,  then, 
is  the  correct  view  as  to  the  inviolability  or  abrogation  of 
this  constitutional  guarantee  in  relation  to  the  mails.? 

freedom  of  th^  Press 

In  the  Convention  which  framed  the  Federal  Constitution, 
iiir.  Pinckney,  on  August  20,  1767,  submitted  a  number  of  prop- 
ositions among  '-hich  was  a  guarantee  that  "the  liberty  of  the 
Press  shall  be  inviolably  preserved.  "^  The  propositions  -orere 
referred  to  the  Committee  of  Detail,  and  ^^hen  the  question  again 
came  up  for  consideration  on  September  14,  iir.  Pinckney  and  lir. 
Gerry  "moved  to  insert  a  declaration  that  the  liberty  of  the 
Press  should  be  inviolably  observed."  'i.'his  motion  v^as  lost, 
'i^r.   Sherman  remarking  that  "it  is  unnecessary.   Ihe  power  of 
Congress  does  not  extend  to  the  Press."*- 

3uring  the  discussion  of  the  Constitution  by  the  States, 
however,  the  absence  of  a  guarantee  of  the  freedom  of  the  press 
ras  frequently  adverted  to.   Speaking  in  the  South  Carolina 


House  of  Hepreaentatives ,  ^r.    C.  C.  iinckney  said; 

"With  regard  to  the  liberty  of  tne  press,  the  discussion 
of  that  matter  was  not  forgotten  by  the  members  of  the  Conven- 
tion.  It  z'&a   fully  debated,  and  the  impropriety  of  saying 
anything  about  it  in  the  Constitution  clearly  evinced.   The 
general  government  has  no  powers  but  what  are  expressly  granted 
to  it;  it  therefore  has  no  power  to  take  away  the  liberty  of 
the  press.   That  invaluable  blessing  which  deserves  all  the 
enconiums  the  gentleman  has  justly  bestowed  upon  it,  is  secured 
by  all  our  state  constitutions;  and  to  have  it  mentioned  in  our 
general  Const itut ion  would  perhaps  furnish  an  argument,  hereafter, 
that  the  general  government  had  a  right  to  exercise  powers  not 
expressly  granted  to  it . " ^^ 

A  different  theory  was  advanced  by  Hamilton,  who  answering 
the  objection  that  the  Constitution  contained  no  bill  of  rights, 
and  treating  specifically  the  absence  of  any  provision  safe- 
guarding the  press,  asked:   "What  signifies  a  declaration  that 
'the  liberty  of  the  press  shall  be  inviolably  preserved?'   '^^hat 
is  the  liberty  of  the  press?  "ho  can  give  it  any  definition  which 
would  not  leave  the  utmost  latitudefor  evasion?  I  hold  it  to 
be  impracticable;  and  from  this  I  infer  that  its  security,  what- 
ever fine  declarations  may  be  inserted  in  any  Constitution  respect- 
ing it,  must  altogether  depend  upon  public  opinion,  and  on  the 
general  spirit  of  the  people  and  of  the  government ....""  ■ 

A  proposal  to  guarantee  the  freedom  of  the  press  was,  how- 
ever, a  part  of  the  plan  for  a  bill  of  rights  which  i^adison  in- 
troduced in  Congress  on  June  8,  1789."  Such  a  federal  provision 
had  been  suggested  by  the  ratifying  conventions  of  three  states, 
and  similar  provisions  were  contained  in  nine  state  constitutions. — 


iladison's   proposal  was   amfinded  until   it   provided   that    "the    free- 
dom of  speech  and   of   the    press shall  not   be    infringed"   and 

its   language  was    further  modified  until   it   took  the   form  in 
which   it   became  a  part   of   the    Constitution. 

Concerning   the  meaning   of  the   amendment   at   the    time    of 
its   adoption,    there   tas   been   little,    if  any  controversy,    in  spite 
of  Hamilton's   declaration  to    the   contrary.      Blackstone   had   announced 
a  generally  accepted  rule  when  he   had   said  that    the    liberty   of 
the   press    "consists   in  laying  no  previous  restraint   upon  publi- 
cations,   and  not   in  freedom  from  censure   for  criminal  matter  when 
published.      Every   freeman   has   an  undoubted  right   to   lay  what 
sentiments   he    pleases   before   the   public;    to    forbid   this,    is   to 
destroy  the    freedom  of  the  press;    but   if  he   publishes  what    is 
improper,   mischievous,    or   illegal,    he  must   take   the   consequence 

of  his   own  temerity To  punish  (as  the   law  does   at   present) 

any  dangerous    or   offensive  writings,  which,   when  pu;:tished,    shall, 
on  a   fair   and   impartial   trial   be    adjudged   of   a  pernicious   tendency, 
is   necessary   for  the   preservation  of  the   peace   and  good   order,    of 
government    and   religion,    the   only   foundations   of    civil   liberty.  ^- 

In  the   celebrated   case  of  ^eople   v.    Croswell,   Alexander 
tiamiiton  appearing   as   counsel   for    the  traverser,    laid  down   the 
following  rule  which  has   received   such  approval,    that    it    is 
now  almost   a  classic  statement: 

"The   liberty  of  the   press  consists,    in  my  idea,    in  publish- 
ing  the   truth,   from  good  motives,    and   for   justifiable    ends,    though 

it    reflect    on   the   government,    on  magistrates,    or  individuals 

It    is   essential  to  say,    not    only   that    the  measure   is    bad  and   del- 
eterious,   but    to   hold  up   th  the   people  7;ho    is    the  author,    that 
in   this    our   free   and  elective   government,    he   may   be  removed   from 
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the  seat  of  power."    >and  Story  was  of  the  oj.inion  that  the 
guarantee  "is  neither  more  nor  less,  than  an  expansion  of  the 
great  doctrine,  recently  brought  into  operation  in  the  law  of 
lihel,  that  every  man  shall  be  at  liberty  to  publish  what  is 
true,  with  good  motives,  and  for  justifiable  ends. 

The  amendment  guaranteeingthe  freedom  of  the  press  has 
nr^ver  been  before  the  oupreme  Comrt  of  the  United  States  in  such 
a  manner  that  a  comprehensive  consideration  of  its  meaning  and 
effect  has  been  entered  upon.   This  is  true  even  of  those  eases 
in  which  the  issue  was  as  to  the  constitutionality  of  laws  deny- 
ing  newspapers  the  use  cf  the  mails  for  various  reasons."  In  fact 
the  most  important  dictum  of  the  Supreme  Court  occurs  in  a  case^ 
^-jhere  the  federal  government  was  not  a  party,  the  court  holding 
that  "the  main  jurpose  of  such  constitutional  provisions  is  to 
"prevent  all  such  previous  restraints  upon  publications  as  had 
been  practised  by  other  governments,'  and  they  do  not  prevent 
subsequent  pmishment  of  such  as  may  be  deemed  contrary  to  the 
public  welfare."''^- 

It  seems  to  be  settled,  then,  that  the  first  amendment  to 
the  Federal  Constitution  announced  no  new  principles;  it  must 
be  interpreted  in  reference  to  its  meaning  at  common  law.   The 
principal  inhibition  upon  the  legislature  is  in  the  enactment 
of  previous  restraints,  but  even  here  not  absolutely.   i>y  the 
civil  law  of  libel,  as  it  was  when  the  Constitution  was  adopted, 
the  one  publishing  had  to  answer  for  personal  wrongs,  and  the 
criminal  law  coula  punish  for  libelous,  obscene,  immoral,  blas- 
phemous or  seditious  writings.   To  this  extent,  there  could  be, 
and,  in  fact,  were,  previous  restrain^^'.^ — 

ilot  until  1836  was  there  any  serious  discussion  of  the 


meaning  of  the  phrase  "liberty  of  the  press"  and.  the  limitations 
it  might  impose  upon  the  postal  regulations  which  Congress  had 

^  Hi 

the  power  to  make.   But  during  this  year  an  exhaustive  debate 
took  place  in  the  Senate  as  a  result  of  President  Jackson's 
message  (December  2,  1635}  ,  urging  the  enactment  of  legislation 
to  check  the  indendiary  publications  with  which  the  Korthern 
abolitionists  were  flooding  the  slave  states.   The  evil  com- 
plained of  was  serious,  and  the  states  were  making  strenuous 
objections  to  the  continued  presence  in  the  mails  of  such  lit- 
erature. 

Cn  July  29,  1836,  for  example,  the  Southern  -catriot  of 
Charleston,  3.  C.  ,  complained  that  the  mails  from  the  north 
were  "literally  oberburthened  v-ith  the  newspaper  called  'The 
Emancipator'  and  two  tracts  entitled  'The  ^nti -Slavery  Record' 
and  'The  Slaves'  Friend.'"   This  was  declared  a  "monstrous 
abuse  of  the  public  mail"  and  the  publications  were  denounced 
as  moral  poison,  the  Patriot  adding:   If  the  general  post  office 
is  not  at  liberty  I  to  prevent  circulation   ,  it  i§.  impossible 
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to  answer  for  the  security  of  the  mail  in  this  portion  of  the 
country,  which  contains  such  poisonous  and  inflammatory  matter.  ^ 
The  Charleston  post  office  was  in  fact  entered,  and  this  par- 
ticular consignment  of  papers  destroyed.   "Extreme  cases  require 
extreme  remedies,"   said  the  P»t.rint_  and  the  Charleston  itiercury 
went  so  far  as  to  predict  that  anyone  violating  the  South  Car- 
olina law  against  circulation  "would  assuredly  expiate  his 
offence  on  the  gallows  ."  Practically  all  of  the  southern  states 
had  extremely  stringent  statutes  and  several  provided  capital 
punishment  for  offenders. 

This  occurrence  at  Charleston  led  Samuel  Ij.  Gouverneur 


postmaster  at  Eew  ':i^ork,  to  suggest  to  ^i.mos  -'endall,  the  j.ostmaster 
general,  that  the  transmission  of  such  japers  be  suspended,  but 
Arthur  Tappan,  president  of  the  x^merican  xinti -slavery  Society, 
declined  to  surrender  'any  rights  or  privileges  which  we  possess 
in  commen  v/ith  our  /^l^^-low  citizens  in  regard  to  the  use  of  the 
United  States  mail."   -^ocal  postmasters  nevertheless  began  to 
take  matters  in  their  ovm.   hands.   In  regard  to  the  detention  of 
indenciary  matter  by  the  Charleston  post  office,  ^lendall  wrote. 

"I  am  satisfied  that  the  postmaster  general  has  no  legal 
authority  to  exclude  newspapers  from  the  mail,  nor  prohibit 
their  carriage  or  delivery  on  account  of  their  character  or 
tendency,  real  or  supposed 

"The  post  office  department  was  created  to  serve  the 
people  of  each  and  all  of  the  United  States  and  not  to  be  used 

as  the  instrument  of  their  destruction Sntertaining  these 

views,  I  cannot  sanction  and  will  not  condemn  the  step  you  have 
taken.   Your  justification  must  be  looked  for  in  the  character 
of  the  papers  detained,  and  the  circumstanjes  by  which  you 
are  surrounded."  It  was  therefore  within  the  discretion  of  the 
local  postmasters  as  to  whether  they  would  carry  out  their   .  ^ 
official  duties,  or  obey  the  laws  of  the  local  jurisdictions. 

It  was,  therefore,  no  surprise  when  Jackson  adverted  to 
the  situation,  and  in  his  annual  message  asked  for  legislation 
denying  such  publications  the  facilities  of  the  post  office, 
-resident  Jackson  wrote: 

"I  must  also  invite  your  attention  to  the  jainful  excite- 
ment produced  in  the  south,  by  the  attempts  to  circulate,  through 
the  mails,  inflammatory  appeals  addressed  to  the  passions  of 
the  slaves,  in  prints,  and  in  various  sorts  of  publications, 
calculated  to  stimulate  them  to  insurrection  and  to  produce  all 


the  horrors  of  a  servile  war 

"In  leaving   the   care    of   other  branches   of  this    interesting 
subject    to    the    state    authorities,    to  whom   they   properly  belong, 
it    is   nevertheless   proper   for  Congress    to   ta>e   such  measures   as 
^'ill  prevent   the   post    office  department,  which  was   designed   to 
foster  an   amicable   aadc   intercourse   and    corresj-ondence   between 
all  members   of   the    confederacy,   from  being  used  as   an   instru- 
ment  of  the   opposite   character.      The  general   government   to   which 
the  great  trust   is   confided  of  preserving  inviolate    the   relations 
created   among  the   states  by  the   Constitution  is    especially  bound 
to   avoia. ,    in   its   own  action,    anything   that  may  disturb  them. 
I  would,    therefore,    call   the  special   attention   of   Congress   to    the 
subject,   and  respectfully  suggest    the   propriety  of  passing   such 
a  law  as  v;ill  prohibit,   under  severe  penalties,    the   cirtSTailation 
in  the   southern  states,    through  the  mail,    of  incendiary  jubli- 
cations    intended   to   instigate   the   slaves    to    insurrection.     '- 

On  ^Aceraber   21,    1855,   Lir.    Calhoun  moved  that    ''so  much 
of  the   Iresident's  message  as   relates    to   the    transmission  of 
incendiary  publications  by  the  United  -States  mail  be  referred 
to   a  Special   committee."     King   of  i^labama  expressed   the    belief 
of  several   that    the   regular  standing   committee   on  post    offices 
would  do,   since  he    "felt  a   confident   belief  that    there  was 
no  disposition   in  any  of   its   members   to    have   the    public  mails 
prostituted   to   a  set   of   fanatics."      rreston  of  South   Carolina 
thought   that   a  solution  of  the    evil   cpuld  be    arrived  at    by 
a  method   other   than   barring  the   publications   from   the   mail.    He 
proposed    "that    the    depositing  of  an   incendiary  i^ublication   in 
the   post   office   should  be    constituted   an   offence    in  the    state 
where   it   took   place,   and   the    letting   of  it    out    of   the   post    office 
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should   be    e.iually  deemed   an  offence  where   it    occurred."     i^ever- 
theless,    Calhoun's   view  prevailed  and   the  message  :"as   referred 
to   a  select    comaittee   of  which  he  was  made    chairman,      ^in  elab- 
orate  report  written  by  him  was  presented   to   the    Senate    on  5'eb- 
ruary  4,    1856,    but   with  the   unqualified   occurrence   of  only  one 
fellow  com^itteman.      The   others   opposed,    either  any  federal 
action  at  all,    Calhoun's    theory  as   to   the   remedy,    or  some  of 
the  details  of  the  measure  which  was   recommended. 

The  committee's  report  was  based  upon  the   premise  that 
Congress  had  not   the  power  to  pass   legislation  in  accordance 
with  the  ^resident's   recommendation  to  exclude  the   objectionable 
publications   from  the  mails;    such  a  law,    Calhoun  thought,    "would 
be   a  violation  of   one    of  the   most    sacred   provisions    of  the    Con- 
stitution,  and   subversive  of  reserved  powers   essential  to   the 
preservation  of  the  domestic   institutions   of  the   s^^veholling 
states,    and  with  them,    of  their  peace   and   security."     This 
•'•ould   be    closely   analogous   to   the   Sedition  Act  which  made    it 
a   crime   to    print     'any  false,    scandalous   and  malicious  writing 
or  writings,    against  the  government    of  the  United  States,"    or 

Congress,    or  the   ^.resident,    "with  intent   to   defame or   to 

bring  them tnto    contempt    or  disrepute or   to   incite 

against   them,    or   either   of   them,    the    hatred   of  the   good    people 
of   the  United   States.  " 

But,    said  Calhoun,   postulating  the  unconstitutionality  of 
these   provisions,    "as   abridging   the   freedom  of  the   press,   which 
no   one   now  doubts,    it  will  not    be   difficult   to   show  that    if, 

instead   of   inflicting  punishment    for  publishing,    the   act   had 
inflicted  punishment    for   circulating  through   the   mails   for   the 
same    offence,    it  would   have  been   equally  unconstitutional to 


prohibit  circulation,  is  in  effect,  to  irevent  jutlieat  ion.  .  . . 
each  is  equally  an  abridgment  of  the  freedom  of  the  press. 

".i'he  prohibition  of  any  publication  on  the  ground  of  its 
being  immoral,  irreligious,  or  intended  to  excite  rebellion  or 
insurrection,  vjould  have  been  equally  unconstitutional;  and, 
from  parity  of  reasoning,  the  suppression  of  their  circulation 
through  the  mail  would  be  no  less  so.  ^~ 

Ihe  fallacy  of  this  is  evident.   So  far  as  the  Sedition 

^ct  is  concerned,  there  are  tro  grounds  upon  which  it  could 

be  attacked:  lack  of  Congressional  power  to  punish  sedition,  and 

abridgment  of  the  freedom  of  the  press.   The  first  question, 

for  present  piirposes,  needs  no  discussioiiT  but  as  for  the 

second,  it  is  well  settled  tliat  punishment  by  a  legislature  for 

seditious,  obscene,  immoral  and  blasphemous  publications,  is  not 

IS? 
in  violation  of  the  freedom  of  the  press-r"  In  the  United  States, 

then,  there  is  no  constitutional  restriction  which  will  compel 
the  government  impotently  to  rer.ain  the  subject  of  attacks  upon 
its  stability.   Ihe  *ct  of  17  96  was  very  hroad  and  probably 
objectionable  on  this  ground,  but  the  prohibition  of  seditious 
utterances  directed  against  the  federal  government  or  its  officers 
rould  not  infringe  any  provision  of  the  bill  of  rights^: — 

But  legislation  of  the  character  urged  by  Jackson  was 
not  on  all  fours  v/lth  the  Sedition  Act;  there  a  government  was 
punishing  publications  inimical  to  its  ovm  safety.   Ihe  incen- 
diary matter,  however,  concerned  the  states  and  only  a  portion 
of  them;  the  power  of  Congress  to  prohibit  it,  therefore,  is 
doubtful,  unless  the  evil  reached  such  proportions  that  the  menace 
to  the  states  was  a  menace  to  the  federal  government.  lo  Calhoun 
it  seemed  also  that  the  prohibition  of  circulation  through  the 


(/IZ 

rails  was   tantamount   to  a  prohibition  of   putlication. 

Ube   right -''to   determine   what    jajers   ere    incendiary,"   the 
report    argued,    and  as   such  to    "prohihit   their    circuie.tion   through 
the   mail,   necessarily  involves    the   right   to  determine   what    are 
not   incendiary  and  to   inforce  their    circulation;"     both  were 
natters   of  state   prerogative    .      And,    if   "consequently  the  right 
to  protect   her   internal   jeace   and   security  belongs   to   a  state, 
the   general   government    is    bound    to  respect    the  measures    adopted 
by  her  for   that   purpose,    and   to    co-operate    in  their  execution,    as 
far  as   its  delegated  powers  may  admit,    or   the  measure  may  req^uire. 
xhus,   in  the   present    case,    the  slaveholding  states  having  the 
unc[uestionable  right   to   pass   all   such  laws   as  may   be    necessary 
to  maintain   the   existing  relation  bet^-een  m.aster  and   slave    in 
those   states,    their  right,    of  course,    to  prohibit  the    circulation 
of  any  publication  or   intercourse   calculated  to  disturb  or  deibtroy 
that  relation  is   incontrovertible."       The   general   government   is 
bound,    "in  conformity  to  the    principle    established,   to  respect 
the    laws   of  the   state    in  their  exercise,   and   so   to  modify   its 
act   as  not  only  not   to  violate   those   of  the   states,    but   as   far 
as   practicable,    to   cooperate    in  their   execution." 

Simultaneously  with  the    presentation   of  this   report,    Calhoun 
introduced   a  bill,    framed   in   accordance   with  his   views,   making 
it   unlawful   for   any   postmaster  to  receive    and   put    in  the   mail 
any  publication  addressed  to   a  jurisdiction  where    its    circulation 
was   forbidden.      It  was  made    a  crime    to  deliver  such  prohibited 

rail   to   any  person  not      dulj?   authorized to  receive   the    same" 

by  the   local    authorities,    and   there  v;as   a  further  provision   that 
the   laws   of  the   I'nited  States   should  not   be   allowed   to   protect 
any  postmaster   accused  of  violating-   local   regulations,      h-^  this 


means,  Calhoun  thought  to  preserve  the  liberty  of  the  press  and 
hand.  the  matter  over  to  the  states  for  their  settlement  r™ 

The  constitutional  questions  involved  in  the  report  and 
law  proposed  gave  rise  to  a  debate  of  such  import snce  that  it 
has  several  times  been  referred  to  by  the  Supreme  ^^ourt  ofl"the 
United  States  in  passingon  partially  analogous  matters.  i«iany 
different  views  were  advanced  as  to  the  correct  interpretation 
of  the  postal  grant  which  at  this  time  had  received  practically 
no  consideration  by  the  judiciary.  V.'ebster,  for  example,  contended 
that  the  proposed  law  "conflicted  with  that  provision  of  the 
-Constitution  T^hich  prohibited  Congress  from  passing  any  law  to 
abridge  the  freedom  of  speech  or  of  the  press.   V.hat  was  the 
liberty  of  the  press?"  he  asked.  "It  v/as  the  liberty  of  printing 
as  well  as  the  liberty  of  publishing,  in  all  the  ordinary  modes 
of  publication;  and  was  not  the  circulation  of  papers  through 
the  mails  an  ordinary  mode  of  publication?. ...  Congress  might, 
under  this  example,  be  called  upon  to  pass  laws  to  sujpress 
the  circulation  of  political,  religious,  or  any  other  descrip- 
tion of  publications  which  produced  excitement  in  the  states." 
Finally,  he  argued,  "Congress  had  not  the  power,  drawn  from  the 
character  of  the  paper,  to  decide  v/hether  it  should  be  earrted 
in  the  mail  or  not;  for  such  decision  would  be  a  direct  abridg- 
ment of  the  freedom  of  the  press.  "^-'^ 

Clay  argued  to  the  same  effect,  considering  the  bill 
uncalled  for  by  public  sentiment,  unconstitutional,  and  contain- 
ing "a  principle  of  a  most  dangerous  and  alarming  character."  " 
Buchanan's  viev;s,  however,  were  different.   "It  was  one  thing  )  he 
saidj  not  to  restrain  or  pubish  lublications ;  it  was  another  ana 
an  entirely  different  thing  to  carry  and  circulate  them  after 


they  have    been  published.      i'he    one  iB  merely   passive,    the    other 
is  active.      It  was   one   thing  to  leave   our  citizens  entirely  free 
to  print    and   publish  and    circulate    as    thej*    pleased;    and   it   was 
nother  thing   to    call  upon  us   to    aid  in  their   circulation.    From 
the  prohibition  to  make  any  law  'abridging  the   freedom  of  speech 
or   of  the   press,'    it    could   never  be   inferred  that  we  must  provide 
by  law  for  the   circulation  through  the    post   office   of   everything 
which  the    press  might   publish,  "w^ 

Senator  Lavis  of  Massachusetts  charged,    g[Uite   properly, 
it    seems   to  me,    that    the   rejort    and   bill  were   in   conflict,    since 
"the  report   sets   forth  that    Congress  has  no  pov/er   to  malre  a  law 
to   restrain   the   circulation  of   incendiary  papers   through  the 
mail,    because   the   post   masters   have    no  right    to  determine  what 
is  and  what    is  not   incendiary;    and  because   to  shut   papers  out   of 
the   mail,   would   be   an   invasion  of  the   liberty   of  the    press."      i>ut 
the  bill  would   have  the  United  States  adopt  and   enforce  state 
laws   prohibiting  the    circulation  oZ  incendiary  papers,    "having 
constitutional   power  so    to  do   and  being   bound   in  duty   so  to   do."'- 
Ihe   difficulty  in  this   case,    as  I^avis  went   on  to  say,   was   "that 
incendiary  matter  is  anything  ^favorable   to   slavery.      The   general 
principle  urged  by  the   Senator  from  Carolina  is,    that  where  the 
states  have   power  to   legislate,   the  United  States   is   bound   to 
carry  into    execution   their  laws,      'i^hey   have    the   power  to  prohibit 
the    circulation   of    incendiary  matter,    and   therefore   Congress 
ought  to  aid  that   power." 

Lut   to   this   "there   are    insurmountable   difficulties.      How 
and   by  whom,    is   this   law  to   be    executed?     Who   i?   to   determine, 
and    in  what   manner,   whether  the   Constitution   of  -Massachusetts, 
which  declares   that   all  men  are    born   free    and   e^ual,    or   the 
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o^eciaration  of  Inderendence touch  the    subject   of  slavery   or 

are    incendiary?     i-hoever  holds  this    jower  may  shut   up  the   grett 

channels   of   inter-comirnmicat  ion;   may   obstruct   the   great  avenues 

through  which  intej-ligence   is   disseminated.     ^- 

The  use   of  the   mail  was   declared   by  i-r.   ^orris   of  Ohio 

to   be   "a  reserved  right,   with  7;hich  no   law  ought  to    interfere," 

and  not   a  governmental  machine   which  Congress    can  withdraw  at 

pleasure   or  render  nugatory  by  the   acts   of  its    officers."     Mr. 

King  raised  the   question  as  to   federal   enforcement   of   oirculation 

in  the   states   against   their  will.      It   would  depend,    he    said,    on 

the    character   of  the   pajer.      "If  it  were   a  commerciel    letter 

of  any  other  paper  connected  with  the   grahted  powers  and  social 

relations,    as   established  by   the    Constitution,    and   not   inconsistent 

with  the  reserved  rights   of  the   states,    in  that    case   its    eircul^- 

If   of  a   different    character   it    could   not   be    enforced, 
tion  might   be   enforced, /and  the   states  whose  acknowledged  eights 

might   be   affected,   could   interfere  and  arrest    the   circulation." 

This   debate,    although  exhaustive,   was    inconclusive,    and 
many  of  the  opinions   expressed,    seem,    in  the  light   of  present 
day  construction  of  the    postal  clause,    almost   ludicrous.      Con- 
siderably  changed,    Calhoun's   bill   came   up   for   a  vote    on  June 
4€,18S6   and   failed  of  passage.      It  its   amended   form,   the  bill 
no   longer  required   that    postmasters  know   the    laws   of  the   places 
to  which  the  mail   they  received  was  directed.      Under  a  jenalty 
of  being   removed   from  office,    they  were   forbidden  to   deliver 
publications,    the  circulation  of  which   '.7as  prohibited  by  local 
laws,    and   in  the  event  that    state  regulations  were  not  regarded, 
it  was   provided  that    "nothing   in  the   acts   of   Congress   sh^ll  be 
construed"   as   a  protection. 

There    is   much  to    be   said   in   favor   of  this    bill   as   amended. 


{Til 

To  mai:e  their  postal  agents  amenatle  to  local  laws  as  regards 
the  distribution  of  certain  matter  is  surely  T7ithin  the  con- 
stitutional power  of  Congress,  acd  the  aim  should  constantly 
te  for  the  federal  government  to  legislate  so  that  national  and 
local  statutes  will  be  harmonized.   "It  must  be  kept  in  mind," 
the  Supreme  Court  has  said,  "that  7:e  are  one  people  and  that  the 
powers  reserved  to  the  states  and  those  conferred  on  the  nation, 
are  adapted  to  be  exercised,  whether  independently  or  concurrently, 
to  promote  the  general  welfare,  material  and  moral.  ^-  In  several 
instances  this  dict^un  of  the  Court  has  been  effectuated. 

The  Judiciary  ^iCt  of  1769  adopted  the  laws  of  the  several 
states"  as  "rules  of  decision  in  trials  at  common  law  in  courts 
of  the  United  States  in  cases  where  they  apply."  ^luarantine  and 
pilotage  regulations  have  been  freely  made  by  the  states,   during 
i»^r.  Jefferson's  administration  (and  this  ras  a  precedent  relied 
upon  by  Calhoun}  Congress  passed  a  law  forbidding  the  transpor- 
tation of  free  negroes  from  one  state  into  any  other  where  by 
locel  laws  they  were  not  permitted  to  reside.   The  constitutionality 
of  this  act  was  sustained  by  Chief  Justice  Marshall.   3o  also, 
the  Congressional  act  providing  for  publicity  of  campaign  ex- 
penditures forbids  any  candidate  for  Representative  in  Congress 
or  for  Senator  of  the  United  States  to  "use  money  in  violation 
of  the  laws  of  the  state  in  which  he  resides  .^'^d  Congress  has 
adopted  and  enforced,  as  ta  its  own,  state  laws  governing  elec- 
tions  to  the  House.   Finally,  in  spite  of  the  constitutional 
req^uirement  that  bankruptcy  laws  must  be  uniform,  Congress  has 
permitted  great  variance  among  the  several  states,  their  regulations 
being  enforced  by  the  federal  courts.   To  this  there  is  no 
constitutional  object  ipn.  . 
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There  is,  thus,  a  considerable  body  of  analogous  authority 
in  support  of  Calhoun's  bill  as  aicended.   In  its  first  form,  the 
law  he  proi.osed  was  cien  to  objection  that  it  re^^uired  deputy  post- 
masters to  know  the  regulations  of  jurisdictions  other  than  their 
own,  and  its  effect  was  to  exclude  from  the  mails  incendiary 
matter  which  the  receiving  postmaster  thought  would  be  considered 
objectionable  at  its  destination.   Under  the  amended  act,  however, 
there  would  be  uniformity  ,  since  everything  would  be  transmitted, 
the  restriction  being  only  as  to  circulation. within  the  states. 
In  administering  a  great  governmental  establishment,  it  should 
be  the  aim  of  Congress  not  toninterfere  with  the  exercise  by  the 
states  of  pov/ers  reserved  to  them. 

But  Calhoun's  argument  that  the  denial  of  postal  facilities 
was  tantamount  to  a  denial  of  the  right  of  publications,  is  ntt 
well  founded,  as  the  Supreme  Court  of  the  United  States  has 
been  at  pains  to  joint  outj  and  Yrhether,  if  Congress  had  passed 
legislation  excluding  incendiaries  from  the  mails,  absolutely, 
the  constitutional  guarantee  of  a  free  press  would  have  been 
violated,  depends  simply  upon  whether  the  publications  were  of 
such  a  seditious  tendency  that  their  menace  of  established  in- 
stitutions in  the  states  was  a  menace  to  the  federal  government. 
If  this  had  been  the  case,  their  utterance  could  have  been  pro- 
hibited, and  the  denial  o^  postal  facilities  would  have  been 
constitutional.  Cr^  if  the  objectionable  publications  did  not 
affect  the  general  government,  but  incited  to  arson,  murder, 
etc.,  and  were  not  simply  political  appeals,  they  could  have 
been  excluded,  and  there  would  have  been  no  infrtngement  of  the 
freedom  of  the  press.   jDut   the  power  of  Congress  did  not  extend 
to  the  denunciation  of  anything  unfavorable  to  slavery. 


Ihe   views   expressed   in  this   debate    on  Calhoun's  till  were 
urged  before   the  ^fijipreme    Jourt    of  the    united  States  with    con- 
siderable   force  when  it   was   called  upon  to   determine    the   con- 
stitutionality of  the   act   excluding  lotterj'   tickets   from  the 
mails.      I'he   prevailing   opinion   in  the   senatorial  debate    had 
been  that    Congress   did  not    possess    the    power  to    prohibit   the 
incendiary  publications,   and   to    this    citation  of  authority 
the   Supreme   Court    replied: 

"Great   reliance   is  placed  by  the   petitioner  upon  these 
views,    coming  as  they  did   in  many  instances,    from  men  alilre    dis- 
tinguished as   jurists   and   statesmen.      mX   it   is  evident   that 
they  were   founded  upon  the   assumption   that    it   is   competent   for 
Congress   tonprohibit    the   transportation  of  newspapers    and   pamphlets 
over  postal  routes   in  any  other  way  than  by  mail;   and   of  course, 
it  would  follow,    that    if  with  such   a  prohibition,   the    transpor- 
tation  in  the  mail  could    also   be    forbidden,    the    circulation  of 

to 
the   documents  would  be    destroyed  and   a  falal   blow   given    the 

freedom  of  the   press.        -but  we  do  not   think  that   Congress   possesses 
the    power  to  prevent   their  trahsportation  in  other  ways,   as  mer- 
chandise,   of  matter  which  it  excludes   from  the  mails,      i'o  give 
efficiency   to   its    regulations  and   prevent   rival   posta^   systems, 
it  may,    lerhaps,    prohibit   the   carriage   by  others    for   hire,    over 
postal   routes,    of   articles  which   legitimately  const it"te   mail 
matter,    in  the   sense   in  v/hich  those   terms  were  used  when  the   Con- 
stitution was   adojted,-   consisting   of  letters,   and   of  newspapers 
and  pamphlets,   when  not    sent    as  merchandise,-   but    further  than 
this    its   power   of   prohibition  cannot    extend." 

xind   in  making   a  bare   denial   of   the    charge    that   the   law 
abridged    the   liberty  of   the    press,    the    Court  went   on   to   say: 


"In  excluding   various  articles   from  the   mail,    the    object 
of  Congress   has  not  been   to  interfere  7'ith  the   freedom  of  the 
press,    or  with  any  other   rights   of  the    people,    but   to  refuse 
its  facilities  for  the  distribution  of  matter  deemed  injurious 
to   the   public  morals 

"Eor  can  any   regulations   be   enforced   against    the  trans- 
portation of  printed  matter  in  the  mail,  which  is   open  to   exami- 
nation,   so  as   to   interfere   in  any  manner  with  the   freedom  of 
the  press.    Liberty  of   circulating  is  as   essential  to   that   freedom 
as   liberty  pf  publishing;    indeed,  without   the   circulation,    the 
publication  would  be    of  little    value.      If,    therefore,   printed 
matter  be  excluded  from  the  mails,    its  transportation  in  any  other 
way  carjiot   be   forbidden  by  Congress.  ""^- 

In  1690   Congress   extended  the    inhibition  to    "any  newspaper, 
circular,    pamphlet,    or   publication  of  any  kind,    containing   any 
advertisement    of   any  lottery,"     and  again  the   Supreme    Court   held 
that    there  had  been  no   impairment   of  the   freedom  of  the   press.    The 
Court   said: 

"i(7e  cannot   regard  the  right    to   operate   a  lottery  as  a 

fundamental  right    infringed   by  the    legislation   in  question;    nor 

are  we   able    to    see   that   Congress   can  be   held,    in   its    enactment, 

to   have   abridged  the   freedom  of  the   press.      The   circulation  of 

newspapers   is  not   prohibited,   but  the  government  declines   itself 

to  become   an  agent   in   the    ciriSulation  of  printed  matter  which 

it   regards   as   injurious    to    the    people.      The    freedom  of   comrnun- 

intent  and 
ication  is  not   ab*idged  within  the /meaning  xast   of  the    constitutional 

provision  unless    Congress   is    absolutely  destitute   of   any  discretion 
as   to  what    shall,    or   shall  not    be   carried   in  the   mails,    and    com- 
pelled  arbitrarily     to  assist    in  the   dissemination   of  matter  oon- 
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demned   by  its    judgment,    through   the    governmental  agencies  which 
it   controls.      That   power  may  he  abused   fxxrnishes  no  ground  for 
a  denial   of    its    existence,    if   government   is   to   be  maintained 
at   all."*^ 

p  It    should   be    remarked   that    in  these   cases    the   reasoning 

was   largely  based  on  the  assumption  that  prohibiting   circulation 
through  the   mails   was   not    equivalent   to    prohibiting   publication]; 
and  Congress    could   this   deny  postal   facilities/to  matters  which 
it    deemed   injurious    to    the    people,   rithiut    interfering  with 
the  liberty  of    the    press,      iiut   it  would   seem  that   this   doctrine 
was   repudiated,    inf erentially  at    least,  when  the    Supreme    Court 
upheld  the    law  excluding  lottery    tickets   from  interstate   commerce^ — 
and  it  would,    it  seems   to  me,   have  been  ifiore  proper  for  the    Court, 
in  the   first    instance,    to  hold  that    lottery  advertisements  ,feai:^ 
by    common   oi-inion,    had   become   as   objectionable   as    immoral   writings, 
and    th-at   the   latter  class,-   an  exception  to    the   common  law  guar- 
antee,-   could,    by  reason  of  a  developing  moral   sense,    be  made 
to  include  the  former,     ^b   it  was,    the   ratio  decidendi  of  the 
Court  would   have   been  impossible,   had  the   restraint   been  against 
advertisements  of  an  admittedly   innocuous  character,   against 
political    opinions,    or    against   matter  not    so  universally   con- 
demned under  the   police  power. 

i'he  question  of  anarchistic  publications  and   the   post   office 
',7as  raised   in  March,    1908,  when  I  resident  Roosevelt  wrote  to 
Attorney  General  Bonaparte: 

"By  my  direction   the  j-ostmaster   General   is   to    exclude   La 
ituestione  Sooiale .    of  Patterson,   S.    J.,    from  the  mails,   and    it 
will  not    be  admitted   to   the  mails,   unless    by  order   of   the    court, 
or  unless  you  advise  me  that    it  mustvbe  admitted." 


In  rejly  to   the   ^resident ' s   letter.    Secretary  Lonaparte 
wrote: 

"I   am  onliged  to  report  that    I  can  find  no    express 

provision  of   law  directing  the  exclusion  of   such  matter   from 

the  mails,    or  rendering    its  deposit    in  the  mails  an    offense 

against   the  United  States;"   but    "I  have   the   honor   to    advise 

.you   that    it    is   clearly  and   fully  within  the    power   of   Congress 

to  exclude   f r  cm  the  mails  publications"  such   as   La  ^-uestione 

Sociale,    "and  to  malce   the  use,    or  attempted  use,    of  the  mails 

for  the    transmission  of  such  writings  a  crime  against    the   United 

States.  " 

What   Congress   thought   of  anarchy,  Mr.    i^onaparte    said, 

C.rf_ 
was   shown  by  the   i.ct   of  ^^ardh  7,   1907,   excluding  and   providing 

for  the  deportation  of  anarchists,   and    the  Attorney   General 

made   this    implied  expression  of   legislative    authority    (even 

though  in  1903    Congress   had   expressly  refused    to   pass   a  law 

directed   against   anarchistici-publications)    a  sufficient    basis 

to  legalize  the  action  of  the  i resident  and  exclude  newspapers 

which  advocated   the    opinions   quoted   .      The  -attorney/  General's 

opinion   concluded: 

"In  the   absence   of   any  express   provision  of  law  or 

binding  adjudication  on    this   precise   point, I   advise  you 

that,    in  my   opinion,    the   xostmaster  General  will   be    justified 
in  excluding  from  the  mails   any  issue    of   any  periodical,    other- 
wise  entitled  to   the   priatleges   of   second  class  mail  matter, 
which  shSLll    contain  any   article    constituting  a  Seditious   libel 
and   counselling  such   crimes   as  murder,    arson,    riot,    and   treason." 

Such   action,    the   opinion  said,   would   be   perfectly    safe, 
since    "it    is   well  settled   that    at    common   law  the    0';;ner   of  a 


libelous   picture    or  placard  or  docimient   of   any  kind    is    entitled 
to   no   damages    fox   its    destruction   in   so   far   at    least  as   its   vilue 
may  depend  on   its   unlawful   significance."     Hence  the   federal 
statutes  which  provide  punishment   for   postmasters  who  /  may 
"unlawfully  detain"   or   "improperly  detain"  mailable  matter, 
would   not  operate.^" 

^is  a  matter  of   fact  ,    the   nev;spa}-er  was    excluded  for 
reasons   other   than   its   contents,    but  President  Roosevelt   trans- 
mitted  the   Attorney   General's   opinion  to    Congress  and   in  a  special 
message    said: 

"Under   this   opinion   I   hold   that   the   existing  statutes   give 
the  xresident   ^ower  to  prohibit    the  Postmaster   General    from  being 
used  as   an    instrument    in  the    commission  of   crime;    that    is,    to 
prohibit  the  use   of   the  mails    for  the   advocacy  of  murder,    arson, 
and  treason;    and   I   shall  act   upon  such  construction.'    Uny^uestionably 
however,    there  should   be    further  legislation  by   Congress   in  this 
matter,      "hen  compared  with  the    suppression   of  anarchy,    every 
other   t;i^uestion  sinks  into   insignifiaance. ";    Congress  has   since 
acted  by  declaring  that   the   term   "indecent"  in  the    section 
against   obscene  writings,   should   include    "matter  of  a  character 
tending  to   incite   arson,   murder  or  assassination."     - 

i'he   xittorney   General    in  his    opinion,    it  may   be  rer.ar^'red, 
did  not  mention  the    freedom  of  the    press,   and  this   question 
was   not   involved.      From  what   h-as   already   been  said,    it    follows 
that    there   is  no  question  of    the   competency  of   Congress   to 
pass   legislation  designed   to  deny  the   mails   to   anarchistic 

publications.      But   the   xi.ttorney    General's   argument    as  to   the 

to   an 
power  of   the   iresident  was   not   well  founded;    it   granted/admin- 
istrative   officer  arbitrary  discretion   based   on  no   explicit   or 
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implied   legislative    authority,    and   sanctioned  the   exercise    of 
this   jower  on  th,e   ground    that   the    one    injured    could   have  no 
legal  redress.      It    is,    however,    simply  a   question  of  whether 
the    exclusionwas  ultra  vires,    not  whether   it   was   an  abridgment 
of  the   freedom  of   the   prews.^— " 

The   latest    .question  of   the    freedom   of  the    press  was    con- 
sidered ty  the   Supreme    Court   in  1913  when  it   sustained  the   so- 
called    "newspaper  publicity   law."      This   required   publications 
entered  as  second    class  matter   (with  a  few  exceptions)    to 
furnish   the    post   office   der-artment   with,    and   publish   semi-annually, 
a  sworn  statement   of   their  editors   and   ovmers ,    in  addition  to 
marking  as   an   advertisement   anything  for    the    publication  of 
which,    Gorajensation  is  received,      ilewspaiers  were  also    required 
to  give   information  as   to    their   circulation  figures. ""^ 

The   law  was   vigorously  assailed  as  being  ultra  vires,   as 
denying  ^ue  process   of   law,   and   as   impairing  the    freedom  of  the 
press.      It    "establishes,"   said    one    of  the    counsel,    "a  govern- 
mental   control   over  newspaper  publishers   and   dictates   to    them 
what  shall  or  shall  not   be  ^zzxixi  published  and  the  manner,    form, 
and   time   of  jubiishing.      In  other  words.    Congress  in  plain  lan- 
guage  provided   that  matter  inherently  proper  and  mailable   shall 
be  unmailable,    not   on  account   of   any   inherent   defect,    but    solely 
because   the   publisher  may  refuse   or  neglect   to   advise   the   public 
of  certain  of  his   private  matters  as  to   which   Congress   seems  to 
desire  the  public  to   be  informed.      This   is  not   regulation,   but 
paternalism,    and  a  direct   and  positive  abridgment   of  the   freedom 
of  the   press  .  " 

The   Supreme   Court,    however,    by   a  narrow  line   of  reasoning, 
sustained    the    statute,    the    opinion   showing  that    in  order  to 


receive    "entry"   as    second    class  matter   and   get    the  benefit   of 
lav7  rates,    the    intlication  must    answer  a   niimber  of   questions 
concerning   ownership,    editorial    supervision,    circulation,    sample 
copies,  and   advertising  discrimination.      The    Court   considered 
the  new  law  as  simply  laying  down  additional   conditions,    compliance 
with  which  would    enable    the   publishers   to    continue    "to   enjoy 
great    privileges  and  advantages   at   the   public   expense;"      The 
Court    went/on  to   say; 

"This   being  true,    the   attack  on  the   provision  in  .question 
as  a  violation  of   the    Constitution  because   infringing  the    freedom 
of  the   press   and   depriving  of  property  without   due    irocess   of 
law,    rests   only  mpon  the    illegality  of  the    conditions  which  the 
provision  exacts   in  return  for  the   right   to   enjoy  the   privileges 
and  advantages    of   the   second   class  mail   classification.      The 
^.uestion,   therefore,    is   only  this:   Are  the   conditions  which 
were  exacted  incidental   to   the   jower  exerted  of  conferring  on 
the   publishers   of  newspapers,    periodicals,   etc.,    the    privileges 
of^the  second  class   classification,    or  are   they  so  beyond  the 
scope   of  the   exercise   of  that    power  as   to   cause  the    conditions 
to  be   repugnant   to   the    Constitution?     V.e  may  say  this    is    the 
question,    since  necessarily  if   the    jower  exists   to   legislate 
by  fitr   discriminatin?'   in  favor   of   the   publishers,   the   right    to 
exercisefcthat   power  carries  with  it  the  authority  to   do   those 
things  which   are    incidental   to   the    power  itself,    or  which  are 
plainly  necessary   to  make    effective    the   principal   authority 
when  exerted. " 

Whether  this  reasoning  seems   convincing   or  not,    it  must 
nevertheless   be   conceded  that    legislation   t  o  the    same    effect, 
not    based  upon  the   power  of   Congress   over  the   mails,   would  be 
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unconstitutional,   and   that    in  this    case.    Congress   has   "been   permitted 
to  do  by  indirection  what    it   has  not   the   poT.'er  directly  to 
accomplish,      ^he    step   is    a  short    one   to   requiring,    for    a   continuance 
of  the   lov/  second  class  rates,    that   newspapers  print,    or  f refrain 
from  printing,   reading  matter  of   a  specified   character.      The 
decision,    however,    lends   no   support   to    the   belief  that    if  this 
indirect   regulation  is    carried  further,   or   if  there   is   a  real 
interference  with  the    freedom  of  the   press,   the   Supreme    Court 
will  not rintervene. 

Such  are    the   incidents   in  which  the   liberty  of  the   press 
has   figiired,    and   it   is  difficult   to   see   how  it   has  ever  been 
abridged.      The  executive   order  of  ^resident  Roosevelt    excluding 
La  M,uestione   3ociale   from  the  mails  was  ultra  vires,    but,    as 
i^ttorf jkny  General   Bonaparte    pointed  out,    the    injured  parties 
had   slight    chance   of  a  remedy  at    law.      Certain   it    is   that  the 
pajer  in  r^uestion  was   so    seditious    that  under  a  state    statute 
publication   could   have   been  stopped,    and  that   an  x>.ct    of  Congress, 
forbidding  such  periodicals  the   privilege    of  the  mails,    -.vould 
not   have  been   in  violation  of  the   first   amendment. 

The  decisions   of  the   Supreme   ^ourt  which  have    been   quoted 
lead   to   no   conclusion   other  than  that    any  attcmjt    on  the    part 
of   Congress   to    place   a  previous   restraint   upon   the    press,    or   even 
to  deny  it  postal  facilities,   for  no  discErnible  reason,  would 
receive  a  judicial   veto.      The    exclusion  of  lottery  tickets, 
obscene  matter,    and   other  writings   inimical   to   the   public  morals, 
has   been   clearly  rithin  the    power  of   Congress,    and    legislation 
forbidding  seditious   and  anarchistic  publications   when   directed 
against    the    federal   government,    or  banning  them   from  the   mails 


TTOuld  te  constitutional.   It  is  true  that  the  "newsjaper  luhlicity 
lar",  strictly  speaking,  is  a  previous  restraint,  but  the  Supreme 
Court  considered  it  as  merely  laying  down  additional  and  reasonallf 
conditions,  comjliance  with  which  would  enable  periodical  lut- 
lications  to  continue  to  enjoy  great  and  exclusive  advantages 
of  second  class  privileges,-  a  satisfactory,  if  not  conclusive 
basis  for  the  decision. 

Seither  reason  nor  precedent  justifies  the  view,  eloquently 
urged  by  counsel  in  this  case,  that  Congress  by  the  law  exercises 
"a  governmental  control  over  newspaper  publishers  and  dictates 
to  them  what  shall  not  be  publishes,  and  the  manner,  form,  and 
time  of  publishing."  Cn  the  contrary,  that  great  "palladium  of 
liberty,  '-  the  freedom  of  the  press,-  seems  to  be  in  no  danger 
of  demolition  through  Congressional  action. 
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Unreasonable  Searches  and  Seizures. 


As  Tilth  the   freedom  of   the  press,    the   Supreme   Court    of 
the  United  States  has  rarely  been   asked   to  restrain  the  postal 
power  under   the  provision  of  the   Fourth  ivmendment  to    the    Con- 
stitution which  declares   that    "the  right   of  the   people  to   be 
secure   in  their  persons,   houses,   papers,  and   effects  against 
unreasonable  searches  and  seizures,    shall  not   be    violated,    and 
no  warrants  shall  issue,   but  upon  probable    cause,    supported  by- 
oath  or  affirmation,    and  jarticulariy  describing   the    place   to 
be  searched,    and   the   i.ersons   or   things   to   be    seized."'    ^Ihe 
scope   of   this    limitation,    as   applied  to   the   mails,    has   been 
described   by  the   Supreme   Court   in  the    following   terms: 

"A  distinction  is   to   be  made    between   different  kinds  of 
mail  matter,    between  what   is    intended  to  be  kept   free   from 
inspection,    sucn   as   letters   and    sealed  packages,    subject   to    letter 

postage,  and  what    is    open   to    inspection Letters   and   sealed 

packages   of  this  kind  in   the  mail   are   to   be   as   fully  guarded   from 
examination  and   inspection,    except  as  to    their   outward  form   and 
weight,   as   if  they  were  retained  by  the  parties  forwarding   them 
in   their   own   domiciles.      The   constitutional   guaranty  of   the 
right   of  1:  the   people    to    be   secure   in  their   papers  against 
unreasonable   searches  and   seizures   extends   to   their   papers   thus 
closed  jfeH   against   insiection,    -vherever   they  may  be.      whilst    in    the 
mail,    they   can   only  be   opened  and   examined  under   like   warrant, 
issued  upon  similar  o«th  or  affirmation,   particularly  in  describing 
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the    thihg  to    be    seised,    as    is   required  7;hen  papers   are   subjected 
to   search  in  one's   own  household.     Do   law  of  Congress   can  ],lace 
in   the    hands   of   officials   connected  with  the    j-ostal  service 
any  authority  toninvade    the   secrecy  of  letters   and  such  sealed 
packages;    and   all  regulations   adopted   as  to  mail  matter  of  this 
kind  must   be    in  subordination  to   the   great    principle    embodied 
in    the     Fouth  Amendment    of   the    Constitution.    '~' 

The  limitation   operates    chiefly  upon  administrative    officials 
^ho  attempt   to  get   evidence  of  violations    of  the    law  regarding 
obscene  literature  and   fradulent  matter  excluded  from  the  mails. 
In  regard   to  this   the   Court   said: 

"Whilst   regulations   excluding  matter  from  the  mails    cannot 
be   enforced   in  a  way  which  y/ould  require   or   permit   an  examination 
into  letters,    or    sealed  packages   subject  to   letter  postage,  ^^ithout 
warrant   issued  upon  oath  or   affirmation,    in  the   search  for   pro- 
hibited matter,    they  may  be   enforced  upon  competent    evidence   of 
their  violation   obtained   in   other  ways:    as   from  parlies   receiving 
the   letters   and  packages,    or  from  agents   depositing  them   in  the 
postoffices,    or  others   cognizant   of  the   facts.     And  as   to   the   objec- 
tionable  printed  matter  which  is   open  to  examination,   the   regu- 
lations may  be    enforced   in  a  similar  way,    by  the    imposition   of 
penalties   for   their  violation  through  the    courts,    and,    in  some 
cases  by  the  direct   action  of  the   officers   of  the   postal  service. 
In  many  instances   those   officers   can  act   upon  their   own  inspection, 
and,    from  the   nature   of  the    case,   must    act  without    other  proof; 
as  where  the   postage   is   not   prepaid,    or  where   there   is   an   excess 
of  weight    over    the    amount   prescribed,    or  where   the    object  is 
exposed,   and  shows  unmistakably  that    it    is   prohibited,   as    in  the 
case   of    an    obscene  picture   or   print.      In   such  cases,   no  difficulty 
arises,   and   no   principle   is  violated   in  excludini;:   the   prohibited 


articles   and  refusing  to  forward  them.      The   evidence  respecting 
them  is   seen  by  everyone   and   is  in  its  nature    conclusive.  ^-^ 

This  view  of   the   law  has   been  acquiesced   in  by   Congress 
which  h-as   provided   that   nothing   in  the    acts    excluding  certain 
matters   from   the  mails,    "shall  be   so   construed  as  to   authorize 
any  person  other  than  an  employee   of  the   I>ead  -etter  Office, 
duly  authorized  thereto,    to  open  any  letter  not   addressed  to 
himself."     The  regulations  promulgated  for  the   postoffice 
department,    provide,   moreover,    that    neither  postmasters,    insjectors, 
employees,   nor  officers   of  the    law,    "without   legal  warrant   therefor, 
have    authority  to    or  en  under   any  pretext   a  sealed   letter  while 
in  the  mails,   not   even  though  it  may  contain  improper  or  criminal 
matter,    or  furnish  evidence   for    the    conviction  of  offenders/' 
and  out    of    excess   of   caution,    it    is    further   added  that    "the 
seal  of   letters   or  paclcages   suspected  to  contain  unmailable 
matter   shall  not    be    broken  to    ascertain    that    fact."      The  regu- 
lations irovide   that   matter  manifestly  unmailable    shall   be   with- 
drawn and   sent  to   the  i>ivision  of  Jead  -^etters  with  a  statement 
of  the  facts  upon  which    such   action  was   taken;    if  there   is   doubt 
as   to    the   propriety  of   such   disposition,    the   matter  shall   be 
sent   to    the  Assistant  attorney   General   for  the    lostoffice 
Department,    for   his    decision.        ^my  unlawful   opening   of  the 
mail  by  a  postal  employee   is    dealt  with   criminallsr: — '  Special 
regulations  govern  the  examination  by  a  customs   officer  of 
sealed  packages   suTposed  to   be   dutiable,    in  the   presence   of 
the   addressee,    but   before  delivery  to  him. 

If  then,    at   times,    administrative   zeal  may  lead  to  a 
disregard   of  these  regulations,   the   official  is   criminally 
liable,   and  the   one  whose  sealed  mail   is  searched,    has   a  right 


of  action  for   damages.      But   the   avowed  inxiose   of   Congress   and 
of  the   postoffice  dei  artment    is    to   subordinate   efficiency   in 
the  detection  of  wrong  doing   to   the  right   of   the    leople,   under 
the  Boii,th  iimendment ,   to  be   secure   in  their  dt  sealed  papers  when 
they  are   in  the   hands  of  the  government    for  transmission   through 
the  mails.*^-" 
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Chapter  V, 


The  xower  of  the  States   to   Interfere    7ith  the  Mails. 


In  the   disputed   zone   between  federal  authority  anl  the  re- 
served rights   of  the   states,    interesting  and   often  acute   problems 
have,   of  course,    frev^uently  developed.      The  most   important   of  these 
ha^e  probably  been  with  regard    to   the   national   control  of   inter- 
state commerce  and  the  police  power  of  the  states  and  several 
times   Congress  has  passed  legislation  designed  to   leave  certain 
subjects  Ttrithin  the  Jurisdiction  of   the   states   or  to  make   local 
regulations  more  effective.      In  Jefferson's   administration,   for 
example.    Congress  passed  a  law  prohibiting  the   transportation  of 
free  negroes   from  one   state   into  another  where  by  local  laws 
they  were  not   permitted   to   reside;    the  sale   of   oleomargarine   has 

been  made    subject  to    state   law;    Congress  has   forbidden  the   trans- 

{  3 
portation  of  game  killed  in  violation  of  local   laws  and  has   twice 

enacted  legislation  to  enable   the  states  more   effectively  to 

regulate   the  sale  of   intoxicating  liijuors. 'Such  action  has  been 

necessary  since  Congressional   silence  has  been   interpreted  by 

the  courts   as  meaning  that   commerce  between  the  states   shall  be 

free,    just  as,   when  Congress  has   acted  affirmatively,    state   laws 

in  conflict  are    thereby  suspended:    in  both  oases  the  supremacy 

of  the    federal  authority   is  unquestioned.      Nevertheless  local 

jurisdictions  have   been  permitted   to  exercise  a  slight  measure 

of  police   control. 

It  would  seem  evident,    at   first   glance,   that,    inherently. 


the  power  of  Congress   over  the  postal   system   is   even  more  paramoimt 
than  that  over  interstate   commeroe,    but   there  has   been  practically 
no   judicial  determination  of   the  subject,    and   as  there  are    only 
a  few  Incidents   in  which  a  conflict  of  jurisdiction  has   taken 
place,    conclusions  as   to  the  exclusiveness  of   the   federal   power 
must   be  larjjely  sueculative.      Some    aid,    it   is   true,   may   be   drawn 
from   the  analogy  of   interstate    commeroe,   but   there  is  the    funda- 
mental difference   that  postal  facilities  are  established  and  con- 
ducted, while  trade  between   the  states   is  simply  regulated,    by 
Congress,      from  this  arises  the   presumption  that   the  mails   are 
less  subject    to   interference  than  interstate   trade.      Has  this 
in  fact  proved  to  be  the  case? 

The  first  question  as   to  the  rights   of   the   states  was 
raised  in  181E,  when  the   general   assembly  of  the   iresbyterian 
Church  and  the  Synod  of  Pittsburg  memorali'sed   Congress  to  suspend 
the  carrying  and    opening  of  the  malls    on  Sunday,    but,   flwing  to   the 
"peculiar  crisis   of  the  United  States"     then  pending,   the   petitions 
were  withdrawn  and    the  House   Committee   on  the  Postoffice  and   xost- 
roads   did  not   consider  the    requests  on  their  merits.      In  practice 
the  activities  were  lessened,    offices  at  which  the  mail  arrived  on 
Sunday  being  kept  open  for   one  hour   only,    and  that    not  during   the 
time   of  public  worship.      So,   the   Senate    Committee  to  which  similar 
memorials  were  referred,   deemed   it   inexpedient  to  make   any  change, 
particularly   "considering    the    condition  of  the    country,   engaged  in 
war,   rendering  frequent   communication  through  the  whole  extent  of 
it   absolutely  necessary. 

The  practice   to  which  objection  was  made  had  obtained  since 
the  adoption  of  the    Constitution.      By  the   postal  act   passed  in  1810^' 
it  was  inade  a  duty  of  postmasters   "at   all  reasonable   hours,   on 


every  da^   of  the  week,    to  deliver"  mail  to   the  proper  persona, 

and   since  this   provision  wlb  reenacted  in  1825  protests  were 

still  received   from  a  number  of  the   states   in  which  rigorous 

Sunday  observance  laws  had  been  passed.     Upon  the  memorials  which 

were  presented  in  1829   the  Senate   Committee  acted  unfavorably,   but 

the  House   Committee  acceded  so   far  as  t o  propose  the   discontinuance 

of  delivery,   but   the  maintenance   of  transportation;    the    chief 

difficulty  seemed   to  be  to  the  keeping  open  of   the   postofficea  and 

of 
not   to    the    carrying/the  mails,   for  which,    it  was  realized,    the 

greatest   possible  expedition  was   desirable.      In  1830   counter 
memorials  opposed   "the  interference  of   Congress  upon  the   ground   that 
it  would   be    legislating  upon  a  religious  subject  and   therefore 
unconstitutional,"  but  this   argument   is   clearly  untenable,    since 
Sunday  legislation  has  uniformly  been  upheld,   not  upon  religious 
grounds,   but  as  a  valud  exercise  of  the  police  power,   and    Congress 
certainly  has  analogous  authority   so  far  as  concerns  the    conduct 
of  government   business. 

iJuring   the  whole   of   this  period,   however,  when  certain  local- 
ities and   religious   bodies  desired  observance  of  Sunday  by  the 
pos toff ice,    the  authority  of   Congress   to  make   such  regulations    aa 
it  might  see  fit  for  the   transportation  of  the  mails,  was  not 
seriously  questioned,   and  the   states  did  not   attempt,   under  their 
police  power,    themselves   to  take    affirmative  action.      One  of  the 
committee  reports  suggested,   but  did  not   argue,   a  contrary  prop- 
osition when  it   asked:    "If  the   arm  of  the   government  be  necessary 
to   compel  respect   and   obey  the  laws  of  God,    do  not   the   state   gov- 
ornments  possess   infinitely  more  power  in  this   respect?"     And   this 
implication  of  Authority  in  the   states  to  interfere  with  the   postal 
function  is  later  denied   when  the  committee  says   that  in  order  to 


insure   effective   Sabbath  observance   it   should   be  made   a  crime  to 
receive,   write,   or  rAad  lattters.'    But   Congress   is   the   sole   judge 
of  the   primary  question.     As  a  House  Committee  said    in  1817:    "The 
power   'to  establish  postoffices  and  postroads'    is  by  the    Consti- 
tution of  the  United  otates  exclusively  tested  in  Congress;   and 
the   transportation  and  distribution  of  the   mail,    at  such  times 
and  under  such  circumstances   as  the   public   interest  may  require, 
are  necessarily  incident   to   that   power."       ilxack 

It  should   be    remembered,   however,  that   the   law  provided 
for  delivery  "at  all  reasonable   hours,   on  every  day  of  the  week," 
and  30  the   question  is   different   from  that   decided  by  the   Supreme 
Court  of   the  United  States  in  Hennington  v.    Georgia,  where  it 
was  held   that   a  state   statute  prohibiting  the  running  of  freight 
trains  on  Sunday  was,   in  the   absence  of  Congressional  regulation 
of  the  subject,   not  invalid  as   interfering  with  interstate   commerce. 
But   even  if    Congress  had  not   provided  for   the    carriage    of  the 
mails    on  Sunday,    tliere  could  be  no  stoppage  under  a  state  statute, 
since  the   subject   is   one   for  exclusive   federal  regulations;    and   if 
the  freight   trains   in  the   Georgia   case  had   carried  mails,   the 
decision  would  have  been  otherwise. 

Similarly,    the  state   laws  which  provide    cunishment  for  working 
on  Sunday  are  inoperative   as   applied  to   postal  employees    (in  dis- 
charge  of  their  duty  imposed  by  federal  regulations)   even  though 
the  local  statute  may  make  no  express    exception.      The   question 
has  rarely  come  before  the    courts,   but   it   has   been  held  a  work 
of  necessity  to  shoe  horses  used  by  a  state  company  in  transporting 
the  mail.      'I'he  work  done   by  postal    employees  would,   therefore, 
be  necessary  within  the  exemption  made   by  nearly  all  Sunday  obser- 
vance  laws;    but   if  this  were  not  the  case,   the    laws  would  not   apply. 


Closely  allied   to   this    question  is    that   of  hOY/  far   the   states 
may  go  in  makixig, police   regulations,   regard    for  which  will  result 
in  a  tenporary  delay  of  the  mails.        As   early  as   1817   it  was  held 
by  a  federal    circuit  court   that  a  municipal   corporation  is    competent 
to  prevent  the   reckless  driving   of  a  mail   carriei  through  crowded 
streets."    Of  similar  import  was  the   advice  given  tiie  postoffioe 
department   in  1852  by  Attorney  General   Crittenden,    that  municipal 
ordinances  prohibiting  railroad  trains   from  running  at   a  rate    of 
more  than  six  miles  an  hour  within  the  town  limits,    the  mails 
thereby  being  delayed,   were  valid  regulations  and  not   in  conflict 
with  the  act  of   Congress. 

•^/hen  such  regulations,"  said   the   opinion,    "are   fairly  and 
discreetly  made  with  intent  a  x  to  preserve   the  peace,   safety  and 
well  being   of  the   inhabitatts  of  the    city,   they  may  be    said   to   flow 
from  powers  necessary  and   proper  in  themselves,  which  the  act   of 
Congress   does  not    intend  to   take   away   or   impugn."  " 

At   later  dates   the   validity  of   similar  regulations  XMgtatxsx. 
requiring   trans  to  stop  at  particular  points  was  passed  upon  by  the 
United  States  Supreme    Court  and  the  exercise   of  local  authority 
was,    in  several   cases,   declared  inoperative,    primarily  upon  the 
ground  that    it   interfered  rith  the  freedom  of  trade    between  the  states 
and   the    commercial,   rather  than  the   postal  power  was  za|ubcK&  relied 
upon,    as   in  federal   incorporation,   to  furnish  the   basis   of  the 
court's  decisions.      Bjtt  the  fact  that,    in  many  instances,   the   trains 
carried  the  mails  under  contracts  which  required   expedition,  was 
incidentally  referred  to  as  a  further  reason  for  declaring  local 
regulations   invalid. 

Thus,  when  an  Illinois  statute  required  an   interstate   train    to 
turn  aside   from  the  direct  route   for   a  stop  at  a  station  there  and   one 


half  miles  away,  the  Supreme  Court  held  the  requirement  to  be  "an 
unoonatitutional  hindrance  and  obstruction  of  interstate  commerce 
and   of  the  passage   of   the  mails   of  the  United   States 

"It  may  well  be,    as  held  by  the   courts  of  Illinois,    that   the 
arrangements  made  by  the   company  with  the  Postoffice  Department 
of  the  United  States  cannot   have  the  effect   of  abrogating  a  reason- 
able  police  regulation  of  the    state,      isut  a  statute   of   the  state, 
which  unnecessarily  interferes  with  the   speedy  and  uninterrupted 
carriage   of  the  mails   of  the  United  States,    cannot   be   considered  as 
a  reasonable  police  regulation."  ""    And   in  a  later  case  the   court 
said  : 

"The  fact  that   the    company  has  contracts   to   transport  the 
mails   of  the  United  States  within  a  time  which  requires  great 
speed   for  the  trains  carrying  them,  while  not  conclusive,  may  still 
be  considered  upon  the   general  question  of  stopping  such  trains   at 
certain  stations  within  the  boundaries  of   a  state.      The   railroad  has 
been  recognized  by  Congress   and   is   the   recipient  of  large   land   grants, 
and  the  carrying  of  the  mails    is  a  most   important  function  of  such 
a  road."         The   test   as   laid   down  by  the  United  States  Supreme    Court 
is,    therefore,   simply  one   of   reasonableness  and  necessity:    and  the 
courts,   not   the   legislatures,    are   to  determine  the  question. 

But   there  are  many  cases  in  which  the  problem  is  not  so 
simple,   aod  where  t  he   x  state   regulations  are   so    important  that 
their   violation  should  not   be   permitted  under  the   cloak  of  federal 
sanction,      tarticalarly  is   this   true  where  the   detention  of  a  postal 
employee   is,   superficially  forbidden  under  the   federal  statutes, 
and  there   arises  the  dilemma  that  either  the   governmental   agent 
is  immune   from  interference  while   in  discharge   of  his  duties  and  at 
all  times  for  acts  committed  in  the  course  of   his  employment     or  that 


i/^ 


the  national  regulations  m^st  give  way. 

For  example,    from  the  beginning   of  Congressional  activity 
under  the   postal  power,   there  has   constantly  been  a  prohibition, 
under  severe  penalties,   of  any  obstruction  of  the  mail.        The   federal 
district  court  for  Maryland  considered  a  case  where  stage  horses  upon 
which  an  innkeeper  had   a  lien  were  stopped  in  the   public   highway 
while   driving   a  coach  containing  the  mall.      The   court   held  that  since 
the  United  States  could  not   be    sued,    "the  defendant    could  not  justify 
the  stopping  of   the  mail  on  principles  of  common  law,   as  they  apply 
to  individuals  and   to   the  government."     But,   further,   the  defendant 
was  not   justifiable  under  the  act  of  Congress  which  introduced  no 
exception.      "Whether  the    acts  which  it  prohibits  to   be   done   were 
■xlawful  or  unlawful  before  the   operation  of  that    law,   or  independent 
of  it,  might  or  might  not  be    justified,   is  not  material.     This  law 
does  not  aji^B  allow  saiy  justification  of  a  wilful  and  voluntary  act 
of  obstruction  to  the  passage   of  the  mail.      If,    therefore,   courts  or 
juries  were   to   introduce   exoeptiona   not   found   in  the   law  itself,   by 
admitting   justifications   for   the  breach  of   the   act,  which  justifica- 
tions  the  iav  act  does  not  allow  to   be  iaade,   it  ?.ould  be   an  assump- 
tion of  legislative   power." 

And  when  a  warrant  in  a  civil  suit  was  served  on  a  mail 
carrier  and   he  was  detained   thsreby.   Chief  Justice  Taney  (on  circuit) 
held   that  the  warrant  was  not   justification  to  the   traverser,   a  con- 
stable,  yet     the  mere  aerving   "would  not   render  the   party  liable, 
to  an  indictment  under  this    law.      But    if,   by  serving  the  warrant 
he  dstalaeA  the   carrier,   he  would  then  be  liable.      Here  the     immunity 
was  simply  as  t o  civil  proceedings. 

But  when  a  carrier,  whiie  discharging  his   duty  was  arrested 
upon  an  in4ictment   for  murder,    and   it  was   argued  that  this  was  an 


otstniction  of  the  mail  within  the   federal   statute,   the   Supreoe 
Court  refased  to  listen  to  the  plea,   and  held  that   the  law,    "by 
its  terms  applies  only  to  persons  who   'knowingly  and  wilfully' 
obstruct  the  passage   of  the  mail  or  of   its   carrier;    that    is,    to 
those  who  know  that   the    acts  performed  will  have   that   effect   and 
perform  than  Tath  the   intention  that   such  shall  be  their   operation. 
When  the   acts  which  create   ttie  obstruction  are  in  themselves  unlawful, 
the  intention  to   obstruct  will  be   imputed   to  their  author,  although 
the  attainment   of  other   ends  may  liave   been  his   primary  object.      The 
statute   has  no  reference   to   acts  lawful  in  themselves,    from  the 
execution  of  which  a  temporary  delay  to  the  mails   unavoidably  follows. 
All  persons   in  the  public  service  are  exempt,   as   a  matter  of  public 
policy,    from  arrest  upon   a  civil  process  while   thus   engaged.   Process 
of  that  kind  can,   therefore,   furnish  no  Justification  for  the   arrest 

of  a  carrier  of  the  mail The  rule   is  different  when  the  process 

is  issued  upon  a  charge   of  felony.     Ho  officer  or  employe  of  the 
United  States  is  placed  by  his  position,   or  the  services  he   is   called 
to  perform,   above  responsibility   to   the   legal   tribunals   of   the 
country,   and    to  the  ordinary  processes   for  his   arrest   and  detention 
when  ax  accused  of  a  felony,   in  the  fonns  prescribed  by  the   Consti- 
tution and   laws. 

"The  public  convenience  which  may  occasionally  follow   from 
the  temporary  delay  in   the   transmission  of  the  mail  caused  by  the 
arrest    of  its    carriers  on  such   charges   is  far  less   than  that  which 
would   arise  from  extending  to  them   the  immunity  for  which  the 
counsel  of  the  government  contends.      Indeed,    it  may  be  doubted 
whether   it   is    competent   for  Congress   to    exempt  the   employees  of  the 
United  States   fron  arrest   on  ctiminal   process  from  the  state   courts 
when  the   crimes   charged  against   them   are  not  merely  mala  prohlblta 
but   are  mala  in  se.      But  whether  such  legislation  of  that   character 


V£^- 


be  constitutional  or  not,  no  intention  to  extend  such  exemption 
should  he  attributed  to  Congress  unless  clearly  manifest ed  by  its 
language."  ^- 

Thus,  the  Supreme  Court  of  Maine  decided  that  a  mail  carrier, 
while  in  the  performance  of  his  duties,  is  liable  to  arrest  for  an 
offense  against  the  law  of  the  state,  even  though  it  be  not  a  felony 
but  a  violation  of  a  liquor  regulation,  and  the  public  employment 
of  the  carrier  will  not  justify  him  in  assaulting  the  officer  who 
serves  the  warrant.  It  was  held,  further,  that  preventing  a  horse 
from  being  taken  from  the  stable  for  the  purpose  of  carrying  the 
mail  was  no  f  offense  under  the  federal  law  since  the  mail  had  to 
be  in  tranaitn. — ' 

The  attachment,  knowingly,  of  a  coach  carrying  the  mail  is 
void,  being  an  obstruction; 'but  levy  on  and  sale  of  a  ferryboat 
used  to  carry  the  mail  do  not  constitute  an  obstruction.  In  United 
States  V.  De  Mott  it  was  held  that  the  statute  is  applicable  to  a 
person  stopping  a  train  carrying  the  United  States  mail,  although 
he  has  obtained  a  judgment  and  writ  of  possession  from  a  state 
court  against  the  railroad  company  in  respect  to  lands  about  to  be 
crossed  by  such  train."   It  is,  moreover,  notjiaax  a  sufficient 
plea  to  an  indictment  for  obstructing  the  mails,  that  the  defendant 
was  required  by  state  law  to  collect  tolls  in  advance  from  all 
drivers  of  wagons.   "It  is  not  the  right  of  the  company  to  the 
tolls  under  the  state  law  which  ia  doubted,"  said  the  court,  "but 
the  right  to  stop  the  passage  of  the  mails  to  enforce  their  colleo- 
tion  which  is  denied. 

The  rule  may  thus  be  stated  to  be  as  follows:  In  order  to 
guard  against  obstruction  of  the  mails,  post  off  ice  employees, 
while  in  discharge  of  their  duty,  have  immunity  from  interference 
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on  civil  processes,    but    are  liable   for   felonies,   and   perhaps, 
misdemeanors.      Bat  a  different  and  more   serious  question  upon 
which  these  cases  throw  little  or  no  light,   is  presented  when  a 
postal  agent  in  the  discharge   of  a  duty  imposed  hy  federal   law 
{hegleot    of  duty  being  punishable)    thereby  perfonns  an  act  which  hais 
been  made  criminal  by  the  stater"^  There  are,   naturally,   but   few 
cases  when  this   conflict  arises,   but   it   is  entirely  possible, 
perhaps   the  most  favorable   opportunity   being  when  a  postmaster 
distributes   certain  mail  matter,   the   possession  or  dissemination 
of  which  the   state   has  declared  unlawful.     This  conflict  was  once 
presented  very  acutely. 

In  the  Senatorial  debate  on  Calhoun's  bill   to  exclude  incen- 
diary publications  from  the  mails,   the   federal    question  of   inter- 
ference with  the   freedom  of  the   press  received  the  greatest   attention 
and  the   e-^ually  important   question  of   the   validity  of  state    legis- 
lation was   only  meagrely  considered.      Kearly  all  of  the   southern 
states  had  extremely  stringent   laws,   making  the   publioation,    cir- 
culation and   even  the   possession  of  objectionable    literature  punish- 
able by  severe  penalties,      lostal   officials  were  not   exempted;    in 
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Viiginia  they  were   specifically  includeoT     Could  they,   therefore, 
be   punished   for  receiving   and  circulating  the   prohibited  matter  when 
to  do  so  was  required  by  federal  law  and  a  party  of  their  official 
duty?      Could   a  citizen  of  the   state    be   punished   for  receiving  mail 
of  a  certain  character?     Were   the   states   competent   to   exclude  from 
their  borders  publications  calculated  to   stir  up  disaffection  among 
the  slave  population? 

In  1857  some  of  these  questions  wer?  passed  upon  by  Attorney 
General  Caleb  Gushing.  The  facts  of  the  particular  case  presented 
to  him  were  these:      The  postmaster  of  Yazoo   city  refused  to  deliver 


a  newspaper  for   the   "alleged   cause  that  the    same   contained  matter 
of  which  the   tendency  and   object  were  to  produce  disaffection,   dis- 
order and  rebellion  among  the   colored  pcpulatuon  of  the   state  of 
Mississippi i   and  that   the   delivery  of   the    same  by  him  \"ould   con- 
stitute a  penetentiary  crime  according  to  the    laws   of  that    state." 
The  removal  of  the  postmaster  for  malfeasance  in  office  wa4  requested 
since   the   act  of  July  £,    1856   provided  punishment  for   postmasters 
who  unlawfully  detained   the  mail.   On  the    other  hand,    the    laws  of 
Mississippi  made   it    a  crime,   i;unishable   by  not  more  than  ten  years' 
imprisonment,    to  bring   into  the   state    or  circulate   any  printed  matter 
"calculated  to   produce  disaffection  among  the   slave   population." 

Gushing  declared   the   postal  power  to  be    "conferred   in  very 
imperfect  terms."     The   clause   in  the    Constitution,   he  said,   provides 
"for  a  means   or  incident  without  providing  for   the   principal   or  end. 
Still  we  may   take   it  for   granted  here,   that,   by  this   phrase,   the 
states  designed  to    communicate   the    entire  mail  power  to  the   United 
States."     But,    on  the    other  hand,    it   is    indisputable    that   "each 
state  has,   and  must  have,    jurisdiction  as   regards   the  matter  or 
insurrection  or    treason.      To  deny  this  would  be   to  deny  to   the 
inhabitants  of  a  state   the  power  of  self  preservation, ... .a  right 
inalienable  and   imprescriptible." 

With  this   and  the   completeiess   of  Congressional   power  over 
the  mails   as  premises.    Gushing   said  the   question  to   be    as  follows; 
"Has  a  citizen  of  one   of  the  United  States  plenary  indisputable 
right  to  employ   the    functions  and  the   officers   of  the  Union  as 
the  means   of  enabling  him  to  produce  insurrection  in  another  of  the 
United  States?     Can  the   officers   of  the   Union  lawfully  lend  its 
functions    to   the   citizens  o€  one   of   the   states  for  the   purpose  of 
promoting  insureection  in  another  state? 
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"It  i3   obvious  to  say  that,    inasmuch  as   it   is   tne   constitutiona] 
obligation  of  the  United  States   to   protect   each  of  the  states  against 
'domestic  violence*    said  to  make  provisions   to   'suppress  zmaotzax 
insurrection'"     it  cannot    be    the  right   or   duty  of  the  United  itates 
or  any  of    its   officers   "to  promote,   or  be   the   instrument   of  promoting, 
insurrection  in  any  part   of  the  United  States.    ^^ 

Reasoning  thus,   3i)X  Gushing  concludes   "that  a  deupty  postmaster 
or  other   citizen  of  the  United  States  is   not  required  by  law  to 
become,   knowingly,    the  enforced   agent  or   instrument   of   enemies   of  the 
public  ixxaix  peace,    to  disseminate,    in  their   behalf,   within  the 
limits   of  any  one  of  the  states  of  the  Union,   printed  matter,    the 
design  and  tendency  of  which  are  to  promote  insurrection  in  such 
state."     But  in  the  outset,   he   said,   any  settlement  of  the  particu- 
lar case  is   involved  in   "a  preliminary  question  of  a  lunsettled  fact. 
The    question  is  whether  the   contents  of  the   particular  newspaper 
had   for   their   tendency  and   object  to   incite   insurrection  in  the 
state  of  Mississippi."       There  are  questions  also  as  to   the  private 
rights  of    the  addressee  and  the  penal  obligations    of  the  deputy 
postmaster.      These   are    for   the    courts.      They   only   can   "deterrfline 
the  question  of  the  deputy  postmaster's  penal  liability,  whether  on 
the  side  of   the  United  States  or  of  the  state   of  I^isaissippi.  " 
The  attorney  general   thus   comes   to  no   absolutely  definite   con- 
clusion,  but   the  implication  is   very  strung  that    there   is  no  federal 
immunity  from  prosecution  under  the  state   law,   and,    conversely, 
that  there  can  be  no  prosecution  under  federal  law  for  neglect  of 
duty  or  malfeasance. 

liore  clear  cuty,  but  to  the  same  effect,  was  the  opinion  of 
John  Randolph  Tucker  sent  to  Governor  Wise  of  Virginia  on  November 
26,   1859.      The   laws  of   Virginia  provided   that    "if  a  postmaster  or 


or  deupty  postmaster  know  that  any  suoh  book  or  writing    /inciting 
the  negroes   to    rQbellionj    has  been  received  at    his   office  in  the 
mail,   he   shall  give  notice  thereof  to  some    justice,  who  shall  inquire 
into  the  circumstances  and  have   such  book  or  writing  burned  in 
his   presence;   if  it   appears  to  him   that   the  person  to  whom  it  Is 
directed  subscribed   therefor,  knowing  its   character,    or   agreed  to 
receive    it  for    circulation  to    aid  ia   the  purposes  of  the   abolitionists 
the  justice   shall   commit   such  person  to  jail.      If  any  postmaster 
or  deputy  postmaster  violate  this    section,   he   shall  be  fined  not 
exceeding  |200. " 

In  his  opinion.   Tucker,    as  attorney  general  of  the  state, 
held  the  law  to  be   entirely  constitutional.      It  does  not,    he   said, 
"properly  considered  conflict  with  federal  authority  in  the   estab- 
lishment  of  postoffioes  and  postroads.      This   federal  power  to 
transmit   and  carry  mail  matter  does  not    carry  with  it   the  power 
top;publish  or   circulate 

"With  the  transmission  of   the  mail  matter  to   the  $aa  point 
of  its  reception  the   federal  power  ceases.     At   that   point  the   power 
of  the  state  becomes  exclusive.      Whether  her   citizens  s:aall  receive 
the  mail  matter  is  a  question  exclusively  for   her  determination 

"It   is   true  that   the   postmaster  is   an  officer  of  the   federal 
government;   but   it   is   equally  true   that   he  is    a  citizen  of   the  state. 
By  takinga  federal  office  he    cannot   avoid   his   duty  as  a  citizen;   and 
his   obligation  to   perform  the  duties  of  his  office  cannot   absolve 
him   from  obedience  to  the   law  of  the    Commonwealth 

"It   have  no  hesitation  in  saying    that    any  law  of  Congress 
impairing  directly  orMndirectly  this  reserved  right   of  the  state 
is  unconstitutional,   and  that   the  penalty  of  the  state   law  would  be 
imposed  upon  a  postmaster  offending  against   it,    though  he    should 
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plead  his  duty  to   obey  such  unconstitutional  act  of  Congress." 
Tucker's  memorandum  was  sent  to  Postmaster  General   Holt, 
who   cited  Cushing's  opinion   (which  Tucker  had  not    seen),   and 
ruled  against  the  supremacy  of  the   federal  law.      "The  people   of 
Virginia,"  said  Holt,  may  not  only  forbid  the   introduction  and 
dissemination  of  such  documents  within  their  borders,    but   if  brought 
there  in  the  mails   they  may,   by  appropriate  legal  proceeding,   have 
them  destroyed.      They  have   the  same  right  to  extinguish  firebrands 
thus   impiously  hurled  into  the  midst   of  their  houses  and  altars 
that  a  man  has   to  pluck  the  burning  fuse  from  a  bombshell  which  is 
about  to   explode  at   his   feet." 

It  would   seem  to  me,    however,    that   such  reasoning,  while 
ingenious  and  persuasive,    is  clearly  erroneous.   At  the  time   these 
opinions   were  rendered,   the    absolute    supremacy  of  federal  law, 
when  constitutionally  enacted,   was  not  accepted  without    iiuestion. 
It   is    true   that,    prior  to  this,      provision  had  been  made    for  the 
removal,   before  trial  of  a  prosecution  arising  under  the  revenue 
laws  of  the  United  States,    and  also  that    federal   judges  should 
have   power  to  grant  writsvof  habeas   corpus  in  all  cases  of  a 
prisoner  or  prisoners  in  jail  or  confinement   "where  he  or  they  shall 
be   committed  or  confined  on,   or  by  any  authority  or  law,   for  any 
act  done,   or  omitted  to  be  done  in  pursuance  of  a  law  of  the   United 
States,   or  any  order  .process  or  decree  of  any  judge  or  court  thereof. 

From  the  doctrine   of  federal  supremacy   it   logically   fellows 
that   it   is  not  within  the  power  of   a  state   to   punish  acts  done 
under  authority  of   federal   law,   but   at    the   time   the   ijuestlon  of 
incendiary  publications  was  acute,   the   Supreme  Court  had  not   decided 
the  line   of   cases  upholding  the  right   of  removal   to  federal  x  courts 
and  the  release  of  officers   for   acts  done    in  pursuance  of  federal 


authority.        These   cases  declared  it   to  be 

"an  incontrovertible   principle  that    the  government   of  the 
United  States  may,   by  means   of   physical   force  exercised  throtigh  its 
agents,    execute  on  every  foot  o^  American     soil,   the  powers  and 
functions  that   belong   to   it.     This  necessarily  involves  the   power 
to   command  obedience  to    its   laws,   and   henee  the   power  to  keep  the 
peace   to  that   extent.      This  power  to  enforce  its   laws  and  to   execute 
its  functions  does  not  derogate  from  the  power  of  the  states  to 
execute  its  laws  at   the  same   time  and  in  the   same  places.     The 
one  does  not   exclude  the  other,    except  where  both  cannot  be   executed 
at  the  same  time.     In  that   ease   the  words  of  the    Constitution  itself 
show  which  is  to  yield.      'This  Constitution,    and   all  laws  which 
shall  be  made  in  pursuance   thereof ...  .shall  be   the  supreme  law  of 
the   land."^' 

And  on  the  basis   of  this  principle,  there  is   no  reason  to 
hold   but  that   the   postal  employees  could  not  be  punished  for  dis- 
tributing  the   incendiary  matter  when  it  was  their   federal  duty  gt  so 
to  do.      The  federal   laws  made    criminal  the  detention  of   any  mail 
matter,  with  only  such   exceptions  as   Congress  might   introduce. 
There  was,    therefore,  no  may  in  which  the   states  might   enforce 
their   laws  against   incendiary  literature,   unless  they   could 
exclude   it   absolutely  froii.  their  borders. 

As   to  this   power,    there  are  no   judicial  precedents,   but  the 
carriage    of  the  mails  being  under  federal   auspices  and   Congress 
having   a  property  right   in   them,   the  authority  of   the   states  to 
exclude,    if   it   exists  at    all,   is   certainly  narrower   than   that   in 
regard  to   interstate  commerce.   As   to  this,   the   states  may  exclude 
fran  their  borders  only  such  articles  as   are   intrinsically  unfit 
for  commerce   and  unmerchantable.      The   Supreme    Court  enumerated,   as 


exaanples,    "raga  or   other  substances   infected  with  the   gerjjis   of 
yellow  fever,   or  the  virus  of  small  pox,   or  cattle,   or  meat  or 
other  provisions  that  are  diseased  or  decayed."     These  articles 
"may  he  rightly  outlawed  as   intrinsically  and   directly  the  immediate 
sources  and  causes  of  destruction  to  human  health  and   life."     lub- 
lications  calculated  to   incite   the  slaves  to   rebellion  would  hot 
fall  within  this   classification.      The   conclusion,   then,  must   be 
that   in  disseminating  the   incendiary  literature,   the   postal  agents 
acted  properly  and  that  the  state  laws  were   inoperative   as  applied 
to  them.      But  if   the  states  have  a  restricted  power  of  exclusion, 
such  as  that  defined  in  the   Bowman  case,   it   is,   in  effect,   a  nullity, 
since   circicnstanoes   can  hardly  be   imagined  under  which  its  exercise 
might  take  place,   without  delaying  the  mails,    or  violating  federal 
statutes  which  attach  penalties   for  opening  the   mail  and   interfering 
with  it  while   in  transitu. 

There  remains  the   further  question  as  to  whether  it  a  state 
is  competent  to  forbid   the   receiving  of  certain  mail  matter,  and 
here  also  the  interstate  commerce  analogy  affords   an  answer.     By  a 
long  line   of  decisions,   principally  in  regard  to   intoxicating  liquors, 
it  has  been  established   that   a  state  may  not   interfere  with  a 
commodity  until  it   has  reached  the  consignee,   who  iias  a  right  to 
receive  shipments   from  without  the  state.  If  the   state   forbids 
possession,   no  matter  how  acquired,    then  the  question  of  receiving 
becomes  academic,   since  it  would  be   impossible   to   separate  the 
two   acts.      So   also,    if  Congress  has  excluded  a  commodity  from 
interstate   commerce,   then  the   consignees   right  to  receive   this 
commodity  has  been   taken  away,    and  the  state  has  plenary  powers 
The   same  reasoning   applies   to  the  receiving  of  mail  matter:    the 
state  would   be   competent   to   punish  only   if  Congress  has   forbidden 
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the  use  of  the  mails,   as  in  the   ease,   for  example,   of  lottery- 
tickets  and   ohscene   literature.      But   in  any  8  event   it   is  difficult 
to  conoeive   of  a  law  directed  against   receiving  mail  matter  vTithout 
possession  being  forbidden,   and   as  the   state   has  power  in  the    latter 
case,   other  questions  are   unimportant.      But    certain  it  is  that 
as  was  attempted  by  the   incendiary  literature  legislation,   the 
state  may  not   punish  a  man  for  taking   from  the  mails  what  under 
federal  law  it  is  a  lawful  to  send. 

The  use  of  the  mails  may,   however,    constitute   a  crime   against 
the  state.     3o  in  Adams   v.    The  ±'eople,   there  was   an  indictment   for 
obtaining  money  under  false  pretenses,  although  the  defendant  had 
never  been  in  Kew  York    and  was   a  resident   of  Ohio.      Sonalso, 
when  a  defendant   corporation  in  Tennessee  mailed   circulars  vkxznx 
advertising  liquors   to  residents   of  Barton  Co.,   Ga. ,   and   the   Georgia 
law  forbade  solicitations  ^ere  it  was  unlawful  to    sell,    it  was 
h^ld  that  the   crime   of  solicitation  had  been  commit teed   in  the 
county  and  the   corporation  could  be  punished^"    Or,   as  expressed 
by  the  United  States  Circuit   Court  of  Appeals    for  the   Fourth  Cir- 
cult,   in  a  recent   case:    "It  makes  no  difference  that  the  United 
States  Mail  was  used   for  the  solicitation.      The   federal  government 
does  not   protect   those  -^o  use  its  mails    to  thwart   the   police  reg- 
ulations of  a  state  made   for  the   conservation  of  the  welfare   of   its 
citizens.      The  use  of  the  mail  is   a  mere  incident   in  carrying  out 
the  illegal   act,    and  affords  no  more  protection  in  a  case  like    this 
than  a  like  use  of  the  mails    to   promote  a  criminal   conspiracy,   or 
to  perpetrate  a  murder  by  poison,   or  to  solicit  contributions  fxaoB 
of  office  holder*  in  violation  of  the   civil  service  law,    or  to 
obtain  goods  under  false  pretenses. 
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also  US   111.   434;    19  L.   R.   A.    119    (189^). 

21)  Mississippi  R.    Commission  v.    Illinois   C.    R.    Co.,    20S  U.    S.    535 
(1906).      See    also  Atlantic  Coast   Line  R.    Go.    v.    T.hartiin,      207   U.    S. 
328    (1907). 

22)  U.    3.    V.    Barney,    3  Hughes    '    Reports    (U.    S.    C.    C.)    545    (1610). 

23)  U.    S.    V.    liarvey,    6   -aw  Reporter  77    (U.    3.    C.    C,    1845). 

24)  (U.    3.    V.    Kirby,    7  V>all.    482    (1869);    see    also  U.    S.    v.    Clark, 
23   Int.   Rev.    Rec.    306    (D.    S.    D.    C,    1877). 

25)  lenny  v.    Walker,    64  kaine  430    (1874). 

26)  U.    3.    V.   iiicGracken,   3  Hughes'    Reports    (U.    S.    C.    C.)    544    (1878). 

27)  Harmon  v.   Moore,    59  Me.    426    (l87l). 

28)  Lathrop   v.   Middleton,    23   Cal.    257    (1863).      In  this    case,    however, 
the  boat  was  at   the   time    in  an  unfinished  condition  and   had  not   been 
used   on  the   Kf  ferry. 

29)  3  Fed.   Rep.    478    (1880), 

30)  United  States   v.    Sears,    55  Fed.   Rep.    268    (1895).      In  Turnpike   Co. 
V.    Eewland,    15   U.    C.    463    (1834)    it   was   held    that   a  r.iail    coach  was  a 
"pleasure   carriage)    within  the  meaning  of  the  local  statute    imiosing 
tolls   for  the  use  of   the  road.      The  bsxx  use  of   state    facilities 

by  persons  employed   in  the   federal    civil  service,   said   the   court, 
"must   be  deemed  intended  to  be  on  the    terms  prescribed  to  all  persons, 
unless   the   law  under  which   it   is   performed   declared  the    contrary. 
Mi'e  have    found  no  act   of  Congress   exempting  persons  or  carriages 
engaged   in  the   business   of  the   postoffice  from  the  payment   of  tolls 
for  jassing  ferries,    bridges   or   roads."     payment  was,    therefore, 
XX9X±K&  required. 

31)  The   seriousness  of  this    conflict  was  well  expressed  by  Chief 
Justice  Marahall   in   Cohens   v.    Virginia,    6  Wheaton   264    (l62l). 

"To   interfere  with  the  penal   laws  of   a  state,"   he  said,    "where   they 
are   not    levelled   against   the    legitimate    powers   of   the   Union,    but 
have    for  their    sole  object   the   internal   government  of  the   country, 
is   a  very  serious  measure  which  Congress   cannot   be  disposed  to  adopt 
lightly  or   inconsiderately.      The  motives   for   it  must   be   serious   and 
weighty.      It  would    then  be    taken  deliberately  and   the    intention  would 
be   clearly  and  unequivocally  expressed." 


32)  See  ^bove ,  Chapter  IV. 

33)  Hurd,  r.aw  of  Freedom  end  bondage,  vol.  ii ,  pp. 
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34)  8  Opinions   of   the  Attorneys  General  489    (1857);    5   Stat.    L.    80. 

35)  Mr.    Cushing   argued    (p.    494)    that    'it   cannot    be   unlawful    to  detain 


that  which  it   is   unlawful  to    deliver."     But    the   word  k   "unlawfull" 
in  the    Congressional    statute  is    not    to   be   construed  according   to 
state  regulations.     Wehther  the   detention  of  the  mail  is    sanctioned 
must    be   determined   by  state   standards. 

56)    CD   Gong.    Hec.  ,   rart    9,  Appendlix,   lart  I,   p  4   ff.    (53d   Cong.    2d  Sess 

37)    Act   of  itar-h  2,    1853,   4   Stat.    L.    6S£. 

38;    Sx  parte   Seibold,    100  U.    3.   371   (1879).        See   also  Tennessee 

V.   Davis,    100  U.    3.    267    (1879),   and   1  I^'illoughby   on    the    Constitution 

124. 

39)  isowman  v.    Chicago  i^  ilorthwestern  H.    Co.,    125  U.    3.    465    (  ). 

40)  See,    inter  alia,    Leisy  v.    Hardin,    135  U.    S.    100    (1890)    and  ' 
Rhodes   v.    Iowa,    170  U.    3.    412    (1897). 

41)  3ee  my  paper,    "The  lower  of   the   States   over  Commodities  Excluded 
by   Congress   from  Interstate    Commerce,   24  Yale   Law  Journal  567    (Kay, 
1915). 

42)  Adams  v.    The  ieople,    1  K.    Y.    173    (1848). 

43)  Rose   V.    State,    62  3.    E.    117    (    Ga. ,    1908). 

44)  State  of  iVest  Virginia  v.  -adams  Express  Co.,  219  Red.  Rep.  794 
(1915),  citing  U.  S.  v.  Thayer,  209  U.  S.  39  (1908),  and  Kayncr  v. 
State,    83  Ohio   3t.    178    (1910). 

46;    To  make   the  record    complete,    it  should   be   added  that    the   federal 
courts  have   exclusive    jurisdiction  of    all   offenses,    embraced   by 
statute,    committed   in   a  postoffice   owned   by   the   United   States   or 
^Bxxsiiijt   jurisdiction  over  which  has   been    ceded  by  the  state,    iattle 
V.    U.    3.,    209  U.    S.    36    (1908).        But   the    fact  that   a   train  is 
engaged   exclusively   in  carrying  the  United  States  mail  does  not 
preclude   the    jurisdiction  of   a  state    court   of  a   presecution   for   the 
murder  of  an   engineer,    committed  by  derailing  the    train.      Crossley 
V.    California,    168  U.    3.    640    (1898;. 


Chapter  VI. 

The   Extension  of  Federal   Control   over  ^ostroads. 
Federal  o^atnahiii  ^  Railra&4s.» 

In  an  s^ dress  at  Indianapolis  on  May  SO,   1907,   President 
Roosevelt,    discussing    the  necessity  for   further  Congressional 
regulation  of  railway  oomianies,   declared  that,    "in  so  far   as 
the   common   carriers   also   transport    the  mails,    it    is,    in  my  opinion, 
probable   that    whether   their  businew  is  or    is   not    interstate,    it 
is   to   the  same  extent    subject  to  Federal   control,  underbthat 
clause  of  the   Constitution  granting  to  the   national   government 
power  to  establish  postroads,   and   therefore  by  necessary  impli- 
cation power  to  take   all  action  necessary  in  order  to  keep  them 
at  the    highest    point   of    efficiency."^ 

The  placing   of    such   a  construction  upon   the   postroads 
clause  aroused  a  storm  of  criticism,    but    in  the  main  rresident 
Roosevelt  was  for   once   correct    in  his  assertion  of   Congressional 
authority,      municipal   streets   used   by  mail   carriers   or  wagons    are 
postroads   and    federal   control   exists  a  to  the   extent   of   insuring 
safe   passage    of  the  mail  and   prohibiting  private    competition;    by 
the  rural   free  delivery  system,  moreover,    state  wagon  roads  are 
under   federal  authority   to    the   same  extent.      That  much  has   been 
made   evident   by   the    preceding  discussion. 

As  to    common  carriers   between  the    states.    Congressional 
regulation  has   been  very   largely  based  upon  the   commerce   clause 


of  the    federal   Constitution,    and  the    transj,ortat  ion   of  the  mails 
has   been  a  secondary,    not   primary,   ground   to    justify  the    authority 
exerted.        Xhis   commercial  power  does  not    extend  to   intrastate 
undertakings,    but   if  these  were   concerned  with  furnishing  postal 
facilities   they  could   be  brought  under  federal   control.      But  this 
doctrine  should  be   carefully  ^lualified   so   as  not    to  assert  a  right 
in   Congress  to   assume   general    supervision,   for  example,    of  municipal 
trantion  comx-anies,   an  incidental  function  of  which  is   to    carry 
the  mails.      The  control  could   be  exerted   only  so  far  as  was 
reasonably  necessary  to  insure   the  safe,   speedy,   and  unobstructed 
transportation  of  government   property. 

This   control,    as   the   Debs   case  made   clear,    is,    in   the    case 
of  interstate    carriers  at  least,   and  by  parity  of  reasoning   in   the 
case  of   tx  intrastate  undertaJcings   also,   not  confined   to  mere 
legislative  rules,   enforceable   in  the   courts,    but   the  executive 
power  may  remove   obstructions    to   the   carriage   of  the   mails.      The 
national  government   is  charged    "with  the   duty  of  keeping  those 
highways  of  interstate   commerce  free   from  obstruction,    for   it   has 
always   been   recognized  as  one   of  the  powers  and  duties  of  a  govern- 
ment  to  remove  obstructions  from  the  higbvays  under  its   control." 
On  this   power,   rei^sts,    in  large  part,    at    least,    the   act    of  October 
1,    1888V^  providing   for   erbitratton  between  railroad   companies   and 
their   employees   and   subsequent   acts   for   the    same    purpose.    The 
full  power   has   not  yet    been  exerted;    it    extends  to  the    compulsory 
settlement   of   such  disputes,    and  to  the   enforcement   by  federal 
authority   of    such  regulations   as   may   be  necessary  to    remove    onstruc- 
tions   and  insure   the    carriage   of    the  mails  without  delay,    even  in 
the   case   of  streets  within   a  town  and  municipal   traction   companies. 

It   is  no   longer  open  to    doubt   that   the    federal   government 
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under  its   right   of  eminent  domain,  upon  the   payment   of   adequate 
compensation  judicially  determined,   may  compel   service   from  railroads 
by  which  existing   terms   for   the    carriage   of  the  mails   may  have 
been  deemed  unsatisfactory.      Ihis  may  be   done   either  by  assuming 
the    temporary  management   of   the  roads  for  such  a  purpose,    or   by 
enforcing   criminal   provisions   against    obstracting   or  delaying  the 
mails.,    While  such  a  po'»;er  has  not  been   exercised,    it   certainly 
exists. 

Lut  the  Senate   Committee  which  in  1874  declared  that    the 
government   could  thits   compel   the   transportation  of   the  mails, 
went    still   further  and  maintained  that   Congress    could   "take 
absolutely,   on  paying  just    compensation  therefor,   without   the 
consent  either  of   the  owner  or  of  the  state  within  which  such  road 
may  be,    any  railroad,    its    rolling   stock   and  equipments,  within    the 
United  States   for  the   public  use  and   transportation  over  the   same 
of  the  United  States  mails /'   -  an  advanced  ^czzBi  position  for  this 
period  when  Congress  had  as  yet    attempted   slight   regulation  of  the 
railroads. 

It   should  require  but    little   argument,   I  thinlc,    to  show  that 
if  Congress   decides  to   nationalise  the    railway's   of  the    country 

it  may   constitutionally  do  so  under  its   power  to   establish  postroads. 

and 
Federal   charters  to   railroads/  bridge   companies  have   been  pitched 

upon   the   postal   commercial  and  war  powers;    they   have   granted 

rights  of  way  through  the  states,    immunity  from  taxation,   powers 

of  eminent  domain,    and   the  right   of  resort  to  the    federal  courts 

Or 

on  the  ground  of  federal  citizenship.    Congress  has,  moreover, 
the  right  of  eminent  domain  even  for  patriotic  purposes,-  to  preserve 
the  Gettysburg  battlefield,  -  a  much  more  remote  public  purpose  than 
that  of  establishing  postal  facilities  under  the  specific  author- 
ization in  the  Constitution. 
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In  Osborn.  v.    The   Bank  of  the   United  States,    it  was  urged 
upon  the  Supreme   Court    that   the  hank  was  not  an  instrument   of 
the   government   and   a  distincting  was   drawn  between   it   and* an 
agency  for  which  fro  vision  was  made   in  the    Constitution-      "The 
postoffice   is  established   by  the  general  government , "   said    counsel. 
"It   is   a  public   institution.      The  persons  who  perform   its  duties 
are  public    officers.      Eo   individual   has   or   can   acquire   any  property 
in  it .     For  all   services  performed  a   compensation  is   paid  out 
of  the  national  treasury:    and   all  money  received  upon  account 
of  its    operations   is   public  property."       The  business    "is  of  a 
public   character  and  the    charge   of   it   expressly  conferred  upon 
Congress  by  the    Constitution."       This  distinction  between  the 
public  nature  of  postal   facilities   and   the    private   character  of 
much  of  the   business  done   by  the   bank  was  urged  to   show  that 
the   latter  was   subject   to  taxation  by  the   state. 

To  this    argument   Chief  Justice  icxxxki:^  Marshall  replied  that 
if  the  premises  were   true,    the  conclusion  would   be   inevitable. 
But  there  was  a  political   connection  between  the    bank  and   the 
government   and   "Congress  was  of  the   opinion  that   these   faculties 

of  doing  private  business     were  necessary  to   enable   the   bank 
to  perform  the  services  which  are  exacted   from  it,   and   for  which 

it  was   created That   the  exercise  of  these  faculties  greatly 

facilitates   the   fiscal   operations   of  the  government   is   too  obvious 
for  controversy:   and  who  will  venture   to    affirm  that   the   suppression 
of  them  would  not  materially  affect   these  operations,  and  essentially 
impair,    if  not   totally  destroy,    the  utility  of  the  machine  to   the 
government »"       If  the   private  business   engaged  in  has  the   result 
of  making  the   corporation   "a  more   fit   instrument   for    the   purposes 
of  the  government   than   it    otherwise  would    be,"      then   "the    capacity 


(^ 


to    carry  on  this  trade  is   a  faculty  indispensable    to   the    character 
and  objects  of  the    institution." 

There   can  be  no  question  of   the  right   of   the    federal   govern- 
ment  itself  to   construct    highways   for   the    transportation  of  the 
mail  and  to    charge   tolls   for   their  use;    nor  can   there   be    any  doubt 
of  its  power  to  own  and  operate   carriers,    and  incidentally  to    engage 
in   business   of   a  private  nature   if  this   increases  the    efficiency 
of  the  governmental  agency.      Even  the   fact    that  these  private  under- 
takings,  disassociated  from  the   carriage   of  the  mails,  would   be 
by   far   the  most   important,  would   make  no  differente,   according  to 
the  rule    as   announced  by  Chief  Justice  iiar shall.      On  this    theory, 
moreover,    can  be   justified   the    assumption   by  the   federal   government 
of  the  functions   of  a  bank  and  common  carrier,    through  the   postal 
savings   and  money  order  systems,   and  the   parcel  post,    even  though 
these  activities  can  be  supported  as  proper  elements   of   a  postal 
power  as   it   is  interpreted   in  other   countries. 

If,    therefore,    the    federal   government   is   competent   to  establish 
postal  facilities  and  use  them  for  ancillary  yet  helpful  purposes, 
there   is  no  reason  why  it  may  not   exercise   its  power  of  eminent 
domain  and  take  possession  of  any  or  all  agencies  now  used   in  the 
transportation  of  the  mails,   upon  the   payment   of   just    compensation, 
own  and    operate  these   agencies,   use   them   to    carry  the  mails,   and 
to  perform  all  other  functions     which  would    "greatly  facilitate   the 
fiscal   operations  of  the  government."     In  this  would,    of   course, 
be  included  the  smaller  power  of  creating  a  corporation,   perhaps 
owned   in  part   by  the   government,    to   take    over  and    operate    the 
rttilroads  of  the  country  for  the  same   purposes.      The   connection 
between  such  a   corporation  and  the  government  would   be   political 
and  public  as  iiaarshall  pointed  out,    but    it   '.vould   tie   szx  created  to 
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carry  out  a  power  specifically  mentioned  in  the  Constitution,  aai 
its  public  nature  would  therefore  be  much  more  apparent.   There  is 
thus  an  error  of  understatement  when  it  is  argued  that  "no  valid 
distinction  can  be  drawn  between  the  vital  necessity  of  the  right 
to  trade  in  money  to  a  fiscal  instrumentality  of  the  government, 
and  the  right  to  trade  in  transportation  to  a  transportation  instru- 

M 

mentality  of   the   government .  "^-^ 

It   is  an  arguable  proposition  that   such   a  purpose    oould   be 

accomplished  under  the   commercial  power  which  is   simply  that    of 

"regulation."     By  memy  the   opinion  is   held  that   this   of  itself 

is  sufficient    to   give   Congress   the  right    to    compel    industrial 

corporations   doing  an   interstate   business  to  secure  federal 

charters.      Its   right   to  compel   interstate   railroads   to    incorporate 

under  the    commerce  clause   is   even  less  doubtful,   and   the  Supreme 

Court  has  upheld   the  exercise  of  the   commercial  power  in  condemning 

the  property  of  a  state   corporation  organized  to   improve   navigation, 

just   compensation  including  the  value   of  the   franchise  which  was 

((0 
destroyed^    Federal  incorporation  may  be  req.uired  on  the   ground 

that   this   is  necessary  for   the  efficient  regulation  of   the    carriers. 

On  the   other  hand,    the   postal    clause  gives   Congress  the   right    to 

establish   instrumentalities   for   the    transportation  of   the  mails, 

and  the   assxmption  of  control  or  ownership  under  this  grant   of 

power  is  more   surely  within  the  rule   as  laid  down  by  Marshall  in 

Osborn  v.    The  Bank  of  the  United  States. 

In  1792  the   proposal  was  made   in  Congress  that   the   proprietors 

of  mail  stages   be  permitted   to    carry  passengers,    but    the   motion 

was  lost,    on  the  ground  that   under  the   postal   clause   Congress 

did  not   have  the  necessary  authority.        It   is  true,   also,   that 

the  framers  of   the   Constitution  did  not,    because  they    oould  not. 


take   Gontemplate  the    taking  over  by  Congress   of   the   railways   of 
the  country.      <?-nd,    as   the   preceding  discussion  has   atterapt  ed   to 
show,   during  the  early  days  of   legislative  activity   under  the 
postrcads   clause,   the   consent   of   the  states  was  required  for 
construction  within  their  borders,    and  they  acceded   in  one  form 
or  another  to   several   of   the   acts  granting-   federal    charters. 
But,   as   the   Supreme    Court    of   the   United  States   has  said    in  language 
already   quoted,    the  powers  of   Congress    "are  not   confined  to   the 
instrumentaltties  of   commerce  or  of  the   postal   service  knovm  or   in 
use  when   the    Constitution  was  adopted,   but   they  keep  pace  with 
the   progress   of   the  country.     "     This,    coupled  with   the   right    of 
eciinent  domain,    is,    it   is  submitted,    sufficient  to    enable  fca  the 
federal  government,   either  directly  or  through  a  federally  chartered 
corporation,   to  take  over  and  operate   the   railroads  of  the   country 
for   the  carriage  of  the  mails,  with  the  power  of  engaging  in  the 
transportation  of  freight   or   passengers,   to   the  extent  that    Congress 
may  desire. 
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-  Postal   ielfiferaphs   £jll  I&l£PJlQJ:i£a- 

The   case  last   cited   is   ample  authority  for   Congress  to 
take    over  and  operate  the   te|)egraph  and  telephone  systems  of 
the   country,    for  the  Supreme    Court  made  its  pronouncement 
in  upholding   the  act    of  July  24,    1866,    "to   aid    in   the   construction 
of  telegraph  lines,    and   to  secure  to   the   government   the  use  of 
the   same    for   postal,   military  and    other  purposes."  The    act 

among  other  things,   gave    companies  complying  with  its    terms 
the  right   to   erect    their  poles  and   string  their  wires  along 
any  military  or   postroad,    and  the   Suprene    Court    declared   void 
a  state  statute  which  attempted  to  give   exclusive  rights    to 
a  local    company. 

By  the  faxxiia  third   section  of  the    Congressional  act,    it 
was  provided,    that   "the  United  States  may,    at  any  time   after 
the  expiration  of  five  years  from  the   date    of  the   passage  of 
this  act,    for  postal,   military  or  other  purposes,   purchase 
all  the    telegraph  lines,    property    and    effects   of  any  or   all   of 
said  companies  at   an  appraised  value,   to   be   ascertained  by  five 
competent,    disinterested  persons,    two   of  whom  shall  be   selected 
by  the   postmaster  general   of   the   United  States,    two    by   the 
company  interested,   and   one  by  the  four  so   previously  selected." 
The  United  States   therefore  reserved  to   itself  the    power  which 
it  would   otherwise   have   had,-  that    of  eminent   domain  in  respect 
to  telegraph  facilities.        In  his  report   for  1915,    the   postmaster 
general   said: 

"A  study  of   the    constitutional   purposes   of  the   postal 
establish'fient   leads  to  the   conviction  that    the   lost   Office 
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Department   should   have   control  over  all  means   of  the   conmuni- 
cation  of    intelligence.        The  first   telegraph  line  in  this   country 
was  maintained  and  operated  as  a  part   of  the   postal  service    ,   and 
it   Is   to  be  regretted  that   Congress  saw  fit   to  relinc^uish  this 
facility  to    private   enterprise.      The  monopolistic  nature  o  f  the 
telegraph  business  makes   it   of  vital   importance  to   the   people 
that    it   be    conducted  by  unselfish  interests,   and   this    can  be 
accomplished  only  through  government   oy/nership.  .  "     If  Congress 
decides  to  talce   over  these  facilities,    its  action  will  be   clearly 
within  the  postal   power. 


E' 


1}      The  Roosevelt   ielicy     vol.    ii,    p.    486.    In   his   frovincctown 
address    (August   2C,    1907}    x'resident  Roosevelt  returned  to   the 
same   theme,    saying:      "I  helfteve    ,      furthermore,   that   the  need 
for  action   is   most   pressing   as   regards   those   corjLorat  ions    wiich, 
because   they   are    common  carriers,   exercise  a  cjuasi-public   function; 
and  which   can  be  completely  controlled,    in  all  respects,   by  the 
federal   government    by  the   exercise   of    the   power   conferred  under 
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Chapter  VII. 
The  Extension  of  federal  Control  through  Exclusions  from  the  Mails. 


It  has   already  been  indicated   that,  while  the   postal   power 
of  Congress  is  plenary,   extending   to    classification  and  exclusion 
of  articles  i;resented  for  transmission   through  the  mails,    it   is 
not  without    limits;    that    its   exercise   is   restricted  by  jrovisions 
found  in  the  Constitution  itself,-  the   guarantees   of   a  free  press 
and   immunity   from  unreasonable   searches  and   seizures.    It   has, 
moreover,   been  suggested  that  an  arbitrary  fefusal  of  postal 
facilities  might   result   in  a  denial   of  due   process   of  l&yi. 

The  Supreme   Court   of  the   United  States  has  not  yet    been 
called  upon  to    set   any  limit   to  Congressional  action  under  this 
clause,    but   in  the  discussion  which  follows  the   fact    should   not 
be  overlooked  that  all  existing  exclusions  from  the  mails  can 
be  justified  as  partaking  of  the  nature  of  polite  regulations; 
the  prohibited  articles   are  either  inherently  injurious,    inimical 
to  the    health,    safety  and  well  being  of  recipients,    or  the  use 
of  the  mails   is  in   furtherance  of  a  design  that   is   condemned  by 
moral  considerations  or  is  against  public  policy. 

That  this  Index  Expurgatoriqjis  x^ll  be  extended,    is,    of 
course,    to   be   taken  for  granted.      It  is  in  the   nature  of   police 
regulations   that  they  expand  more   inclusively  and   rigorously.    Con- 
gress  in   1912  excluded  from  the  mails  moving  picture   films  of 
prize   fights,   and   at   the  third    session  of   the   Sixty-third   Congress 
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bills  were   introduced  acd  urged   to  deny  absolutely  the   uae  of 

the  mails  to  any  person  who,    in  the   opinion  of  the   postmaster 

general,    "is   engaged  or  represents  himself  as  engaged,    in  the 

business   of  publishing"  any  books  or  pamphlets   of  an   indecent, 

So 
immoral,   suurrilous  or  libelous   character.     Aayxletter,    packet    , 

parcel,   newspaper,   book  or  other  thing,    "sought  to   be   sent  through 

the  postoffice   by  or   on  behalf  of  or  to  on  on  behalf  of  such  person 

shall  be  deemed  mailable  matter,  and  the   postmaster  general  shall 

make  the  necessary  rules   and   regulations   to  exclude  such  nonmailable 

matter  from  the  mails,"       Such  bills  were   aimed  at   certain  publieatio 

devoted  v.'holly  to  the  unrestrained,   defamatory,   and  often  indecent 

criticism  of  particular  religious  demoninations  and   their   clergy. 

The  constitutionality   of  this  legislation,   however,    is 
open  to  very   serious   doubt.      There   can,   of   coiirse,   be   no  question 
as  to   the   impairment   of  religious  freedom,   for,  while   this   rcv^uires 
freedom  of   attack,    it    cannot    '* justify  the  violation  of  public   order 
and  Gomrrion  decency,      or,    as   put    by  another  authority,      the    pro- 
hibition does  not   prevent    Congress   from  penalizing  the   commission 
of  acts  which,    thou^.   justified  by  the   tenets  of  a  religious   sect 
are  socially  or  politically  disturbing,   or  are  generally  reirobated 
by  the  moral  sense  of   civilized  communities."         Uor  is  the   objection 
that  the   freedom  of  the   press  would    be    impaired,   since   if  it   is 
competent   for   Congress   to  exclude  lottery  advertisements   on  the 
ground   of   their   objectionable    character,   defamatory  or   scurilous 
publications  may  be   excluded  for  a  similar  reason. 

If  the  proposed   legislation  simply  simply  made  such  matter 
non-mailable,    and  penalized  any  attempt  to  use  the   postoffice  for 
its   carriage,    it  might   be    free    from  objection.      Lut ,   under  the 
bill  quoted   above,   tl^    postmaster  general  would   have    absolute 


authority,   ujon   it    being   established  to   his    satisfaction  that 
a  person  made   a  practice   of  sending   such  matter  through  the   mails, 
of  arbitrarily  denying  him  facilities   for  matter  admittedly  innocx;- 
ous;   and  whether,    if  he  had  spspended  his   objectionable    iraetices, 
he  would  again  be  J)ermitted  to  make  use  of  the   governmental  agency 
Tould  depend  upon  the  discretion  of   the   postmaster  general,   who 
would   have   authority,    in  effect,   to  punish  for  an  act  not   made 
criminal   by  Congress.      Such  legislation  would   seeni  unconstitutional 
as  well  as   ill-considered. 

Eut    Congressional   control   of  the  mails    is   urged   as   a  valid 
means   of  compelling  the   performance  or  non-performance  of  certain 
acts   by  persons,   over  both  of  which   there  exists   no  federal  author- 
ity.     In  other  words,    it   is    contended  that    Congress   has  a  plenary 
and  arbitrary  power  over  who  shall  use  the  mails   and  what   articles 
shall  be  carried,   and  may  impose   any  antecedent   conditions,   no  mattei 
how  onerous  or  remote,   upon  the  use   of  the  mails.      Vith  the   ever 
increasing  frequency;   and   importance  of  problems  demanding  a  solution 
by  the  federal   government   in  the   absence  of  effective,    or   in  some 
cases  even  attempted,   settlement   by  the  states.   Congress   is   under 
necessity  of   casting  about   for   indirect  methods  of  exerting  control, 
since  direct   action  would   be   unconstitutional.      The  use   for   this 
purpose  of  the   taxing   and   commercial  powers  has  either  been  made 
or  is  very   strongly  urged.      It   is   also   argued   that    Congress  may 
refuse   corporations,    to  whose  size  or  organization  it   objects,    the 
right   to   sue    in  federal  courts,   and   that  national   banks  may  be 
ordered  not   to  receive   their  deposits.      iiifoB       In  asking,   therefore, 
whether  it   is  constitutional  for  Congress   to  exert   such  indirect 
regulation  under  the  cloak  of  regulating  the  mails,  we  will  merely 
consider  one  phase  of  a  larger  subject   of  indirect  government. 
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Such  an  exercise  of  power  has   been  advocated  to   secure   cor- 
porate publicity,    since    "Congress,    by  regulating   the   use   of  the 
mails  and   channels   of  interstate    camnerce,   may  compel  everj'-   corporatio: 
engaged   in   any  business,  whether   interstate    or   not,   to  give   pub- 
licity to  its    corporate  affairs,   by  legislation  denying  the  use  of 
the  mails   and   the   instruments  of   interstate    commerce   for   the   trans- 
mission of  any  matter  concerning  the  affairs  or   business   of  any 
corporation  that   fails    to  make  and  file   reports   of  the   fullest 
nature    concerning  its   organization  and   business,   such,   for  example, 
as  are  already  exacted  from  the  interstate    carriers  under  the   Inter- / 
state   Commerce  Act.      Such   legislation  would   be   valid   and   enforceable." 

It   has   also   been   suggested   in  Congress   that   an  effective 
punitive  method  of  dealing  with  monopolistic  corporations  would    be 
to  deny  them  postal  facilities.        If  auoh  corporations  were  violating 
the   Sherman  Act   or  were   otherwise   outlawed  by  valid   legislation. 
Congress  would   have   the  undoubted   right  to  deny   them  the   use    of 
the  mails,    since   it  would   be  manifestly  absurd  for  the   general 
government   to    aid  subjects  of  its    regulation  in  a  violation  of  laws 
which  it   had  passed.     An  analogous   case   is   afforded   by  the   provision 
of   the   iranama  Canal  Act   of  August    2A,    1912,   which  says    that   no 
vessel  owned  by  any  company  doing  business   in  violation  of  any  of  the 
acts  of   Congress  relating  to    interstate    commerce   "shall  be   permitted 
to  enter  or   pass   through  said  canal." 

iiut  the  CLUestion  is  different  when  it   is   urged,    as,   for 
example,   by  the   lujo  luoney  Trust    Committee,    "that    Congress   prohibit 
the  transmission  by  the   mails   or   by  telegraph  or   telephone    from 
one  state    to   another  of  orders  to   but   or   sell  or  quotations  or 
other   information   concerning  transactions   on  any  stock  exchange, 
unless   ^ among  other   conditions  1  such  exchange  shall    (i)    be   u  body 


corporate  of  the   state    or  s   territory  in  which   it    is    located. 
This  proposal  was  based  upon  wksk  a  majority  of  the    committee's 
conclusion  that    "Congress   has   power   to   prevent  the   use   of  the  mails 
to  disseminate  quotations  or    other   information   concerning  trans- 
actions   on   stoc'K:  excjianges  whose  facilities   are   used  for  purposes 
of  gambling  and  i.rice  manipulation,   and  that   exercising   its  wide 
choice  of  means  to   thjat   end,    it  may   prohibit    the  transmission  through 
the  mails  of   any  information  relating  to  transactions  on  exchanges 
refusing  submission  to   regulations  reasonably  adapted  to   preventing 
the  objectionable   praot  ices.  "'^ 

The  question   at  once  arises  as  to  whether  such  an  exclusion 
would  not   violate  the   freedom  of  the   press,   since  newspapers   and 
other  publications    could  not  use  the  mails   if  they    contained 
any  information,   however  harmless   and  valuable,    concerning  any 
of  the  transactions{to  which   Congress  might   have   no   objection) 
of  the    exchange  vyhich  had   refused  to  accept   regulations  which  the 
general   government   had  no  power  directly  to    impose,      tottery 
advertisements  may   be    excluded  on  account   of  their   harmful   effect, 
but  no  such  argument    can  be  made   for   the   law  as  proposed  by  the 
iujo   Committee.      It   therefore  follows   that,   at  least   in  part, 
if  not    as   a  "?hole,    the    law  would    abridge   the    freedom  of  the    press. 

But  apart    from  this    consideration,   the    purpose  of  the 
law,   differently  stated,    is  that   Congress  under  its   power  to 
exclude   from  the  mails  gambling  contracts  or  information  designed 
to  defraud  recipients,  may  go  farther  and  exclude   other,   harmless 
matter,    because   this  seems   a  necessary  and   adequate  means  of 
compelling  the   exchanges   to  take    out   state    charters,    a  concession 
thought   by  Congress  to   be   necessary  in  order  to   prevent   the   gambling 
and   other  harmful  practices,    over  which  there   is    no   direct   national 


control.      The   extent   to  which  the   Supreme    Court   has   thus    far 
recognized   in  ^Congress  authority  of  this   character,    is   to  refuse 
to  lend  its  aid,   hy   furnishing  postal  facilities,   to  the   furtherance 
and  consummation  of  such  gambling  or   fraudulent   schemes. 

But  there   are   other  proposals   to    extend  federal    control 
in  a  similar  manner.      It   is  urged,    for    example,    that   Congress 
prohibit   the   use   of  the   mails   by   fire   insurance   companies  which 
are,    by  means   of  the    pcstoffice,    able    to    do   business    in  states 
where  they  could  not,    through  local   agents.  And,   to  give   a 

third   example,    it  was  argued  that   an  efficient  means  of  prohibiting 
trading   in   cotton   futures  would   be  to  deny  the  use  of  the  mails 
for   the  furtherance   of  such  transact  ions. ""-^ 

One  measure   of   slightly   analogous   character  has  already 
been  sustained  by  the   Supreme   Court   of  the   United  States.      I  refer 
to   the  recent  so-called   "Newspaper  lublicity   I^aw"  which  required 
publications  entered  as   second-class  matter   (with  a   few  exceptions) 
to   furnish  the   pcstoffice  dej  artment  with,    and   publish  a  'srworn 
statement   giving   the   names  and   addresses  of  the  ^rv/ners ,    editors, 
and  business  managers,   and,    in  the    case  of  daily  newspapers, 
circulation  figures.      It  was  provided  that    "any  such  publication 
shall  be  denied   the   privileges  of  the  mail   if  it  shall  fail  to 
comply  ^7ith  the   provisions   of  this   paragraph  r;ithin  ten  days  after 
notice   by  registered   letter  of    --^uch  failure.  "»-- 

As   claimed   in  the    defendants'    brief,   "'hen  the    law  went 
before    the  Supreme    Court,    Congress  had,    in  effect,   attempted    "to 
regulate    journalism."  Relying  upon  its   pov/er  over  the   pcstoffice. 
Congress   had   threatened   those   publications  which  enjoy  second    class 
rates  Tzith  a   denial    of  this    privilege  should   they   refuse   to   comply 
with  the    conditions;    and  it   ras,  moreover,   made    a   crime  to    continue 
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to  use   the   mails   and   violate    the    stipulation   that   allrreading 
matter   for   the    publication  of  which  a  valuable   consideration   is 
received,    "shall  be    plainly  marked   'advertisement'".      Such 
regulations,  without   any  reference  to  the   use  of  the  mails,  would 
be   obviously  outside  the    constitutional   power  of   Congress. 

By   a  narrow,    but   nevertheless  a   convincing  line    of  reasoning, 
the   Supreme   Court,    through   Chief  Justice  White,  was   able   to    justiTy 
the   law  without    being  put    to   the  necessity  of  making   any  definite 
declaration  as  to   the  limits   to  which   Congress     may  go   in  its 
exercise   of  what,   lacking  a  lietter     phrase,  we  may   call   "indirect 
regulation  under  the   postal  power." 

The    Court's  opinion  shows  lihat    in  the   classification  of  mail 
matter  there  has   been  no    attempt    at   uniformity   and    that    periodical 
publications   have    enjoyed   special   favors   by  reason  of   legislative 
adherence   to  rhat   as  been  described  as  the   "historic  policy  of 
encouraging   by, low  postal  rates    the    dissemination  of   current 
intelligence.    ^  It    is   shown   that    as   a  condition  precedent   to   being 
"entered   as   second   class  mail  matter"    aM   enjoying   the    low  rates 
which  are  maintained   at    a  loss,    the   government   demands   an   answer 
to   a  score   of   questions    concerning   ovmership,    editorial  direction, 
advertising  discrimination,    specimen   copies,    and    circulation.      To 
the   Third  x^ssistant   Postmaster   CJeneral   is   given   the    authority  of 
accepting  or  rejecting  aiplications   of  entry  at    the   second-class 
rate.      The  Sui^rerae   Court   simply  considered   the   law  as   laying  down 
new  conditions,    compliance  with  which  will   continue  the  right    "to 
enjoy  great   privileges   and  advantages  at   the   public   expense."     In 
its  opinion  the   Court   says; 

"As    the   right   to    consider  the    character   of  the    publication  as 
an  advertising  medium  was   previously  deemed   to   be    incidental   to 


(!2> 


the   exercise  of  the   power   to  classify  for  the   purpose   of  the   second 
class  mail,    it    is    impossible    in  reason  to   perceive  why  the   now 
condition  as   to  marking  matter,   which   is   paid  for  as   an  advertisement 
is  not   equally  incidental  to   the  right  to   classify. 

"^nd  the   additional  exactions    as    to  disclosure   of  yxi   stock- 
holders,   principals,    creditors,   etc,    also  are    clearly  incidental 
to  the    pOT/er   to   classify  as   are    the   requiremets    as   to   disclosure 
of  ownership,    editors,   etc.    which  for   so  many  years    formed  the    basis 
of  the   right   of   admission   to  the  classification.   We   say  this 
because   of  the   t  intimate  relation  which  exists  between  ownership 
and  debt 

"Considered   intrinsically,   no  completer  statement   of   the 

great 
relation  which  the   newly  exacted   conditions  bear  to  the /public 

purpose  which  induced  Congress   to    continue   in  fav4r   of  the   publishers 
of  newspapers  at   vast   public  expense  the    low  postal  rate   as  well 
as   other  privile^s  accorded  by  the  second   class  mail   classification, 
can  be   made    than  was  expressed  in  the   report   of  the   Senate    Committee 
stating  the    intent    of  the    legislation-   that    is,    to   secure   to   the 
public   "in  the   dissemination  of  knowledge  of   current  events'    by 
means    of  newspapers,    the   names,   not    only  of   the   apparent,    but    of 
what  might    r.r ovc   to    be   the  real  and   substantial   owners   of  the    pub- 
lications  and   to    enable    the    public  to   know  whether   the   matter  which 
was   iubli^hed  was  what    it   jurported   to   be,    or  was   in  substance 
a  paid  advertisement. 

"7/e    repeat    that    in   considering  this   subject   we   are   concerned 
not  with   any  general   regulation   of  what   should   be    published   in  news- 
papers,  no,t  -^ith  any  condition  excluding   from  the   right  to    resort 
to  the  mails,    but  we    are    concerned   solely  and   exolusiveiy  with  the 
right   on  behalf  of  the  publishers    to    continue   to   enjoy  great    priv- 
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iieges   and    advantages   at   the   public  expense,    a  right   given  them 
by   Congress  upon   condition  of  compliance  with  regulations   deemed 
by  that    body   incidental  .-and   necessary    to    the    complete    fruition 
of   the  public  policy   lying   at   the  foundation   of   the    privileges 
accorded,     w 

This  decision  thus    applies   simply  to  the    suspension  of 
second  class   privileges   and  not   to   any  general  denial   of   the 
use   of   the  mails.        It    is    significant,   moreover,    that   the   Court 
expressly  refused  assent   to  the   contention  of   the  government, 
v7hiGh,    as  paraphrased   in  the    opinion,   was   that  the    law  merely 
"imposes   conditions    necessary  to  be    complied  with  to   enable    pub- 
lishers   to  participate    in  the    great   and    exclusive    privileges   and 
advantages   afxiia  -vhich   arise   from   the    right   to   use   the    second-class 
mail,"  ani   that   even  if  "the   provision  be   given  the   significance   attri 
Luted   to    it   by  the   publishers,    it   is   valid   as  an  exertion  by  Congress 
of  its  power  to   establish  post  offices  and  post   roads,   a  power  which 
conveys  an  absolute    right   of   legislative   selection  as  to  what   shall 
be   carried   in  the  mails,    and  which,    therefore,    is  not   in  any^vise 
subject  to   judicial   control  even  though  in  a  given  case   it  may  be 
manifest  that  a  particular  exclusion  is   but    arbitrary  because 
resting   on  no   discernible  distinct  ion  nor   coming  within  any 
discoverable    pritociple   of  justice   or   public    policy." 

p  The    Court,    however,    emphatically  refused   to   accept   this 

view,    saying  that   "because   there  has  sa  developed  no  necessity   of 
passing  on  the  viuestion,  v.'edo  not   wish  even  by  the   remotest   impli- 
cation to   be   regarding  }tacx3tkB  as   assenting  to  the   broad  contentions 
concerning   the   existence   of   arbitrary  power  through  the    classification 
of  the  mails,    or   by  way  of    condition,    embodied   in   the    proposition  of 
the  government   which  we   have    previously  stated." 
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But    the  Supreme   Court  has   permitted   Congress,    in  the    exercise 
of   its   taxing,  power,    and   less   noticeably  in  its    ccntrol   of   inter- 
state  conmerce,    to   accomplish  ends  which  were  not    included    in  the 
enumerated  delegations  when   the   Constitution  was   adopted.      Thus, 
the  tax   on   state  bank  notes  which  made    their   issue   unprofitable 
was  upheld   on  the   ground   that    "the   judiciary   cannot   prescribe   to 
the   legislative   departments   of  the   government    limitations  upon  the 
exercise  of   its     Rdmnwl edged   powers.      The   power  to   tax  may  be 
exercised   oppressively  upon  persons,    but    the   responsibility   of   the 
legislature   is   not    to  the   courts,    but   to  the   people  by  whom  its 
meiTibers   are   elected."^    Such  a  position   in  this   case,   however,  was 
easily  justifiable   on  the  ground  that    Congress  had  the   power  to 
stop  altogether  the    issue   of   the   state    bank  notes    if   it    thought    that 
this   course  was  necessary  in  order   to  provide   an   effective  currency 
system,   andbt he  case  thus    loses  much  of   its   apparent   importance. 

iuore  illustrative,    perhafiS,   of  the   plenary  power  of   Congress 
with  respect  to   the   raising  of   a  revenue,    and  impossible   to  justify 
on  such  a  ground,    is  the  decision  upholding  such  a  heatey  tax  upon 
oleomargarine   that    it    could   only  be  manufactured  at   a  loss.    Thus, 
unable  directly  to   control  manufacture.    Congress   achieved  the   same 
end  through  the  exercise   of  its   taxing  power.      The  Supreme   Court 
said: 

The  argument    "when  reduced  to  its   last    analysis    comes  to 
this:    that    because   a  particular  dej  artment   of  the   government  may 
exert   its   lawful  powers   with  the   object  or  motive    of  reaching  an 
end  not   justified,    therefore    it    becomes   the  duty    of  the    judiciary 
to   restrain   the   exercise   of    a  lawful   power  whenever   it   seems   to 
the  judicisii  mind    that    such  lawful   power  has   been  abused.      But 
this  reduces    itself   to    the    contention  that  under  our   constitutional 
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system,    the   abuse   by  one    dei  art  merit    of   the   goverianent   of   its      lawful 
powers   is   to   be    corrected  by  the    abuse   of    its   powers   by  another 
department.    V-^ 

Such  reasoning  is,    it   appears,   final,    although   it  goes 
g  farther  than  the    bank  note   case  which  declared   that    "there  are 
indeed   certain  virtual   limitations  arising    from  the   principles   of 
the  Constitution  itself.      It  weald   undoubtedly  be  an   abuse   of  the 
porver     \  that    of   taxation!      if  so    exercised   as  to    impair  the    sep- 
arate  existence    and    independent    self  government    of  the   states   or 
if  exercised    fox  ends   i^Qonsigte^xt  ?itb,  the  limiieA  gr^ts   oL  power 
in  the  Const  it  iitjon-  "^      Howeyer,   although  with  more  guarded 
language,    the   Court,    even  in  the   iwcCray   case,    intimated  that   a 
judicial  veto  might    attach  to  measures  which   on  their  face   bore 
evidence   of  not    being  tax   laws   at    all,    but  were   transparent    in 
their  purpose  to   control  subjects  not  within  the   power  of  Congress. 
Such  a  law  has   not   come    before    the   Supreme    Court. 

Hot   so   striking,    but    nevertheless   important    illxist  rat  ions 
of   this    "nullification   by  indirect  ion '^a*e   to    be    found   in   the 
interstate   commerce  legislation  of   recent   years.      Congress  has 
excluded  lottery  tickets  fromninterstate    commerce   on  account    of 
their  harmful   effect    on   recipients;    it   has   assumed  a   control   oger 
the  manufacture   of   food   products  by  establishing    standards   of 
purity  which  must   be   met   before    the    articles  may  begin  an  inter- 
state   journey.      The  iiann  White    Slave    n-ct    extends   federal   control 
to  immorality  in  the  states,    and  in  its   decision  upholding'  this 
law,    the  Supreme   Court    frankly  admits    that   the   means    exerted 
"may  have   t^he    quality  of  police  regulations.""  proposals    are   nott*- 
made   to   control  manufacturing  and   trading  companies,    whether  inter- 
state   or  not,    by   compelling  them  to    take    out    federal   charters  and 


modify  their   business   practices    (over  which   Congress   has   notdirect 
control)    in  accordance  with   federal    regulations    before   they  will 
be  permitted   to   enjoy  the   facilities  of   interstate   commerce.      It 
is  most  strongly  urged  that   the   national   legislature  has  the 
power  to   improve    labor    conditions  within  the    states,    the   most 
desired  manifestation  being   a  law  putting   articles  :pade   by  children 
XK  under   specified   ages   in  the    same   class  with  lottery   tickets   and 
impure  food^. 

Up  to   this  time,    however,    legislation  under   the   commerce 
clause  has  developed  little   necessity  for  passing  upon  the   question 
whether   these  ultimate  purposes  may   be    considered  by  the    courts, 
for   the  indirect    control    effected  by   the   various   acts   is   j-iirely 
incidental   in  character.      It   is   quite   proper  for   Congress  to 
build  up  an  Xaifii  Eypurgfttorlous      just   as    it   has   done    in  the    case 
of  the  mails,   and   to    say  that    oomaerce  shall  not   be    "polluted" 
by   the   carriage    of   obscene   literature,    impure    food,   and   made    an 
agency    to   promote    immorality.      In  practically  every   case,    the 
power  has   been   exerted   on  thinga_    not    on  perg}ona.    and   only  once 
has  there  been  even  an   apparent  departure   from  this    theory.      Here 
the    Supreme   Court  by  a  forced  interpretation  of  the   statute  destroyed 
much  of   its    force. 

I    refer  to    the    "commodities    clause"   of  the   Hepburn  Bill 
which  made    it   unlawful  for   any  railroad   to    transport,   except   for 
its    own  use,    any   commodity   other    than  timber  which  it   had  manufaoturec 
mined,    or  produced,    or   in  which   it   had   any  interest-      The   Court 
interpreted  this    as  meaning   that    the    railroad  was   not    forbidden 
from  mining,    but    that    before   transporting   the   iroduct,    it    had  to 
divorce    itself  from   any  interest    by  a   Maa  fide   sale.      Such  legis- 
lation,   hovrever ,  was    "necessary  and   proper"   in  order   to   insure 


the    enforcement   of  the   regulations  providing  for   eq.uality  of  rates, 
publication  of   tariffs,    etc.        Any  other   interpretation  would 
have  required^ the    court  to  consider  and  decide  several  very  "grave 
constitutional    questions.    ^^ 

Lut    conceding  the   authority   of   Congress   to  regulate    child 
la'bor  indirectly,    upon  what   theory  is   it    basedt      In   the  words   of 
a  reluctant   convert,    "the   lottery  case   is  authority  for   the   doctrine 
that    interstate   carriers  may  be    prohibited    from   carrying,    or 
shippers  or  manufacturers   from  skkIkI  sending   from  state    to  state 
and  to    foreign   countries,    commodities   produced  under  conditions 
so   objectionable  as;  to   be  subject    to   control,   as   to   their   manu- 
facture,   by  the  states  under  an  exercise  of  their  police  po- ers , 
or  of  a  character   designed  or  appropriate   for  a  use  which  might 
similarly  be    forbidden  by   law.  "V.-     Such  legislation,   moreover, 

would   be  directed   against    the  articles   produced  under   the    ot jectionabl< 

and 
conditions,    the     manufacturers  who  employed   child   labor  would 

not    be   prohibited   from  s  using  the    advantages   of   interstate 

commerce    for  other  articles,   not    so  produced.v^- 

There   is  an  abvious  distinction  between  such  legislation 

and   that   advocated  by   the   money  trust   committee,    a  distinction 

which  is  suggested,    but  not   stressed,    by     the   Solicitor  General 

in   the    brief  fipijd   od  behalf  of   the   government    in  the   newspajer 

publicity  case:    there  must   be   no    "regulation  of  the    private 

business   of  citizens   in  a  manner  beyond    any   express   or   implied 

power  of    Congress"    on  the   ground   that   such  regulation   "imposes 

as   a  lenalty    for   disobedience   a  denial   of   an  important    federal 

privilege   which  Congress    controls."     xi-ny  legislation  excluding 

from   the   mails  must   apply  directly  to   the  thinga  mailed,    not 

to  the   persons  using  the  mails.      This   is  a  distinction  which 
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is   evident    in  t  he    decisions   upholding   the    interstate    commerce 
legislation,   andli^ich  underlies    the   argument    that    Congress  may 
exclude   commodities  manufactured   in  whole   or   in  jart   by  children. 
The  law  would    operate  directly  on   these    commodities,    not  on 
account   of   their   inherent   character    (which  would    probably  not    be 
different   from  that    of   other   commodities  manufactured  by  adult 
labor)  ,    but    because    of   the    objectionable   conditions    of  production. 
±ind  by  a  parity  of  reasoning.    Congress   could    exclude  from   the 
mails  matter   relating    to  gambling  transactions  which  were    forbidden 
under  the   police  power  of  the   state,   although  such  matter  would 
be  harmless   on  its   face.  iut    it   is    an  entirely  different 

proposition  absolutely   to    deny  the   use   of   the   mails,    for   the 
transmission  of  any  raaAter,    because   certain  persons   have   refused 
to   comply  with  certain  conditions,   beyond   the   power  of   Congress 
directly  to    impose,    but  which  it   thinks  may  result   in  rendering 
more   easy  to  regulate   certain  4bje  cticnable  practices,  v/hich, 
however,      may  be    entirely  disassociated   from   the    bulk  of  the 
matter  which   has   been  excluded. 

Ihe  first  employers'    Liability  Gases  are,    it   is   submitted, 
sufficient    basis   to   uphold   the   corrGctness   of   this    view.      In 
these   cases   it  was  held    that  the    statute  was  not    confined  to 

a   regulation  of   interstate   commerce,    but    attempted   to  control 
persons  >    not    simply  as    to    their   engaging'    in   interstate    commerce, 
but   in  other  respects,    simply  because   some   of  their  activities 
came  within  the   power  of  j^ommeree.      S'urthermore,    the  Supreme 
Court  has  held   that   "there   is   no   such  connection  between   inter- 
state   commerce   and  membership   in  a  labor      organization   as   to 
authorize    Congress   to   make   it    a  crime    against   the   United  States 
for  an  agent   of    an    interstate    carrier  to   discharge    an   employee 
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because   of  suoh  membership  on  his   part. 

There  ^e   a  number  of  iliiia   of   the   Supreme    Court,    partic- 
ularly in  regard  to   objectionable    state    statutes,   which  show 
that   attempted  indirect   regulation  is  considered  improper,  at 
least  for  the   local   legislatures.        First   in  time   and    imiortance, 
of  course,    comes  Larshall's  famous  statement,    that    "should  Congress 
under  pretext   of   executing-   its   powers,   pass   laws    for   the    acoom- 
;tlishment   of    objects  not    entrusted    to   the   government,    it  would 
become   the   painful  duty  of   this   tribunal,    should   a  case  requiring 
such  a   decision  come   before   it,   to  say  that   such  an  act  v»S'not 
the   lav/   of  the  land."        Or,    as   Fas    said    in  another  case: 

"2he    courts   are   not    bound   by  mere   forms,    nor  are    they  to 
be  misled  by  mere  pretenses.      They   are  at  liberty -indeed  under 
a   solemn  duty-  to   look  at   the  substance  of  things,  whenever  they 
enter  upon  the   inquiry  whether   the    legislature  has  transcended  the 
limits   of  its  authority.      If,   therefore,    a  statute  pxxrporting 
to   have  been    enacted   to  protect   the  public   health,   the    public 
morals,    or  the   public    safety,    has  no   real   or   substantial  relation 
to  those   objects,    or  is    a  palpable    invasion  of  the   rights   secured 
by  fundamental   law,    it   is    the  duty  of  the    courts  to   so  adjudge 
and  thereby  give  effect  to   the    Const  i  tut  ion.  ^^-^ 

ITo  power  ought   to   be   sought,  much  less  adjudged,    'in  favor 
of  the  United   States,    unless   it   be   clearly  within  reach   of   its 
constitutional  charter."     The    courts  are   "not   at    liberty  to   add 
one   jot   of  power  to    the  national  government   beyond  what   the 
people   have  granted  by  the    Constitution."*— 

The    Court   has,   moreover,   adhered   to    "the    great  i.r  ineiple   that 
rhat    cannot   be  done   directly  because   of   constitutional    restriction, 
cannot   be   accomplished   indirectly   by  legislation  which  accomplishes 
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the   same    result Constitutional   provisions,"   adds   Justice 

Brewer,    "whetljer   operating  by  vray    of  grant    or  limitation,    are   to 
be  enforced  according   to    their    letter   and   cannot    be   evaded  by 
any  legislation  which,   although  not    in  terns   trespassing  upon 
the   letter  and   spirit,   yet   in  substance   or   effect  destroys  the 
grant   or   limitation.  ^^ 

It   is,  moreover,   a  serious   (question  whether  arbitrary 
exclusions   froDj   the   mails   would   not  abikidge   the  guarantee   of 
due  process  of   lew.        i'his  question  has  never  been  before  the 
Supreme    Court   of  the   United  States,    but   a  district    cotirt   has 
maintained   that    "the   postal  monopoly,    if  granted  and   exercised 
by  a  citizen  or  a   corporation  would,    from   the    fact  of   its    being 
a  monopoly,   make  it    imperative   th^t    all  persons  who   paid   the 
postal   rates  and   conformed  to   the  reasonable   regulations   of  the 
postal  service  should    have   a  common  right  to   the   use  of  the  mails, 
anu  that    because   of   the    fact   cf  the  monopoly  thus   granted.      Ihis 
right  T/ould  be    protected  in  the    courts   if  the    citizen  or   the    cor- 
I^oration   controlling   the  postal    service   should  attempt   to   deprive 
him  of  it." 

The   court   then  suggests  that    if   the  federal  government 
became   the    owner  of   all  transportation  lines  and  established  a 
monopoly,    facilities  would    have   k  to   be    extended   to   ail,    subject 
"to   such  general    laws   and   regulations    as   to   rates   and  the    oper- 
ation of   the    lines   as  might   be    enacted  and    established;"  that 
the   right  to   travel  and    ship  freight    "would   be   readily  recognized 
as   a  i-roperty   right    in  the    citizen  and   one    of  which   a  particular 

citizen  could  not    be    deprived   except   by  due   process   of   law.      We 

the 
think  the   right   to/use   of  the   mails,    though   in  a  degree  much 

less   valuable,    than  the   use    of  the    transportation  lines     would 
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be   equally  a  property  right,    and  one  which   could   not    be   taken 
away  except  by  due  process  of  law."^ 

The  use  of  this   property  right  would,   of  coutbc,   be  subject 
to  police  regplstions  by  Congress,   to  the   extent   that  they  have 
been  upheld  by  the   Suprarie    Court   or  to  which  this   argiment   doncedes 
that   they  may  go,-  always   applying,    however,    directly  to    the 
thingR  mailed.    It   has   been  iirged   also,    that    an  effective  method 
of  compelling   federal   incorporation  of   tranding   companies  would 
be   to    denj'  the   use   of   the  mails,   and   concerning   this    one   of  the 
abler   advocates   of   such  an  end,    says:    "If  ■we  are    correct  in 
believing  that  due    process   requires   thjD    equal  protection  of  the 
laws,    an  arbitrary  selection  or   classification  is    beyond  the 
power  of  Congress,     a  law  which  divides  those  v/ho  use  the  mail 
into  two   general    classes,   all  state   corjorat ions   on  the   one   hand, 
and  all  which  are  not   incorporated  by  a  state   on    thctother,   does 
not    seem  based  upon  any  reasonable   difference,   either   in   the 
character  of  the  jjerson  or  in  the   kind  of  mail  matter  sentqi  which 
will  make   the    classification  more  than  arbitrary  selection.      The 
constitutionality  of   this  method,    therefore,   seems  open  to   grave 
question."!?.^ 

There    is   another    consideration  which,   while    not    legally 
controlling   is  none  the   less   important.        V/ithout    holding   strictly 
to  a"literary  theory"  of  the    Constitution,    one   can  regret   the 
apparently  growing  tendency  to  disregard    constitutional   provisions, 
and   to  sanction   all   legislation  if  it    can,    by  any  twisted   inter- 
pretation be  upheld  by  the    courts,  although  it  may,    as   in  the 
case  of  the  postoffice  proposals   considered  above,    be  well 
outside    the    fairly   considered   powers   of  fi   the    legislature.        This 
tendency  shows   an  impatience   of  legal  restrtiint,   and   a  disinclina- 
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tion   to   follow  what  may  be    called    constitutional  aorality.        The 
phrase    is   that    of  Grote,  who,    describing  Athenian  iJemocracy  in 
the  time   of  Kleisthenes   emphasized  the    necessity  for    "a  perfect 
confidence  in  the   bosom  of  every    citizen,   a\mist    the  bitterness 
of  larty  contest,    that  the   forms   of  the   constitution  will  be  no 
less   sacred   in  the    eyes   of  his    opponents   than  in  his   own."     Such 
constitutional  morality  he   called  a   "natural  sentiment"  as  it 
exists   in  the   United   States,    but    just   the    opposite  will   be  true 
if  Congress  may   extend  its   control  in  the  manner  indicated  above, 
without  waiting  for  the  amendment   provided   for   if  the   necessity 
of  such   control  exists.L- 

In   conclusion,    we  are    not   here  concerned  with   the   policy 
of  such  extensions,    but    if  they  may  be  made,    it   is   not   too  much 
to  say  that  powers  as  great    as  those  delegated   in  1787  to    the 
federal   government,  when,    in  order  to   form  a  more   perfect   Union 
the  Constitution  T"qs  agreed  to,  will,   by  judicial   construction 
be    taken  from  the    states  and   given  over  to    the    national    legis- 
lature.     For,    as   it   is   hardly  necessary  to   remark,   the   denial   of 
postal  and   interstate    commerce  facilities  would   be   almost  as 
efficacious  as   j,ositive    legislation,    since,    without   using   the 
mails  and  the    chafeiels   of  trade  no   business  could    exist.      If 
congressional    control  may  be    thus   extended,   every  business,    every 
individual  may   be    brought    in  every  respect,    under   federal 
authority,    state    lines  will  no  longer  exist,   and   the   Tenth 
Amendment    to   the   Constitution  reserving  thebundelegated  powers  to 
the  states   or  to   the   people  will  become   a  practical  nullity. 
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